Agenda Item Details
Meeting

Category
Subject
Type

Recommended
Action

RANCHO SANTIAGO
Community College District

Nov 13, 2023 - REGULAR BOARD OF TRUSTEES MEETING (HYBRID)

4. PUBLIC SESSION

4.5 Approval of Consent Calendar

Action

Motion to approve Consent Calendar items as presented and/or amended.

Agenda items designated as part of the consent calendar are considered by the board of trustees to either be routine
or sufficiently supported by back-up information so that additional discussion is not required. Therefore, there will be
no separate discussion on these items before the board votes on them. The board retains the discretion to move any
action item listed on the agenda into the Consent Calendar. The consent calendar vote items will be enacted by one
motion and are indicated with an asterisk (*).

An exception to this procedure may occur if a board member requests a specific item be removed from the consent
calendar consideration for separate discussion and a separate vote.

Motion & Voting

Motion to approve Consent Calendar items as presented and/or amended.

Motion by Zeke Hernandez, second by Phillip Yarbrough.
Final Resolution: Motion Carried
Aye: Tina Arias Miller, David Crockett, Zeke Hernandez, John Hanna, Daisy Tong, Phillip Yarbrough
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Community College District

Nov 13, 2023 - REGULAR BOARD OF TRUSTEES MEETING (HYBRID)
6. INSTRUCTION

6.6 *Approval of Software License and Services Agreement between RSCCD on behalf
of Santa Ana College and SimX, Inc.

Action (Consent)
Yes

53,500.00

Yes

Strong Workforce Regional Simulation Grant 23-25.

Recommended Motion to approve the Software License and Services Agreement between RSCCD on
Action behalf of Santa Ana College and SimX, Inc., located in San Francisco, California, as
presented.
BACKGROUND:

The Software License and Services Agreement between RSCCD on behalf of Santa Ana College and SimX, Inc.
(“Agreement”) will provide Santa Ana College ("SAC") Nursing students a virtual reality platform of simulation
experiences. SimX Virtual Reality simulations in nursing education will enhance the training and skills of SAC nursing
students. These simulations involve immersive 3D environments where users can practice various clinical scenarios
and patient care procedures. VR simulations offer a safe and controlled environment for learners to make decisions,
perform assessments and practice critical nursing skills without putting real patients at risk. They will provide valuable
feedback to help students improve their clinical competencies. SimX Virtual Reality Simulation is part of this growing
trend in nursing education, leveraging VR technology to create realistic and interactive learning experiences for
nursing students.

ANALYSIS:

This Agreement outlines the services and fees for the SimX software, including an $18,000 fee for licensed learner
devices with an order of six (6). Additionally, there is a $2,500 charge for SimX Professional Services, encompassing
email and phone support, along with one remote training session. The SimX Curriculum Fees amount to $33,000 and
cover 100+ Nursing Simulation Learning Scenario Cases by Elsevier and SimX VR Standard Curriculum, featuring
various medical scenarios. The Agreement's duration spans one (1) year and two (2) months from the Customer Order
Effective Date. All fees are funded by the Strong Workforce Regional Simulation Grant 23-25.

RECOMMENDATION:
It is recommended the Board of Trustees approve the Software License and Services Agreement between RSCCD on
behalf of Santa Ana College and SimX, Inc., located in San Francisco, California, as presented.

PREPARED BY:
Jeffrey N. Lamb, Ph.D., Vice President, Academic Affairs, Santa Ana College
Mary Steckler, MSN, Associate Dean, Health Sciences, Santa Ana College

SUBMITTED BY:
Annebelle Nery, Ph.D., President, Santa Ana College

SAC-23-153_Software License and Service Agreement_RSCCD_SimX.pdf (882 KB)

Our adopted rules of Parliamentary Procedure, Robert s Rules, provide for a consent agenda listing several
items for approval of the Board by a single motion. Most of the items listed under the consent agenda have


https://go.boarddocs.com/ca/rsccd/Board.nsf/files/CWYP4262BA69/$file/SAC-23-153_Software%20License%20and%20Service%20Agreement_RSCCD_SimX.pdf
https://go.boarddocs.com/ca/rsccd/Board.nsf/files/CWYP4262BA69/$file/SAC-23-153_Software%20License%20and%20Service%20Agreement_RSCCD_SimX.pdf

gone through Board subcommittee review and recommendation. Documentation concerning these items has
been provided to all board members and the public in advance to assure an extensive and thorough review.
Items may be removed from the consent agenda at the request of any board member.



SOFTWARE LICENSE AND SERVICES AGREEMENT

This Software License and Services Agreement (the “Agreement”) is made effective as of the Effective Date (as defined below)
by and between SimX, Inc., a Delaware corporation (“SimX”), and the undersigned customer (“Customer”). SimX and Customer
are each referred to individually as a “Party” and collectively as the “Parties.”

ARTICLE 1. DEFINITIONS
Capitalized terms not otherwise defined in this Agreement have the definitions set forth below in this Article 1:

1.1 “Affiliate,” with respect to a Party, means a corporation, partnership or other entity controlling, controlled by
or under common control with such Party, but only so long as such, control continues to exist. For purposes

III

of this definition, “control” means ownership, directly or indirectly, of at least fifty percent (50%) of the

voting rights in such entity (or, in the case of a non-corporate entity, equivalent rights).
1.2 “Confidential Information” has the meaning set forth in Section 6.1.

1.3 “Content” means text, images, audio, video, audio-video, data and other information in any form or media
whether now known or later devised.

1.4 “Custom Scenario” means a Scenario customized using Customer Case Content.

1.5 “Customer Case Content” means the Content provided by Customer to SimX, to be integrated by SimX into
the Custom Scenarios, including by way of example any educational material, medical case study distinctions,
diagnostic decision-making assessments and relevant hierarchical processing criteria.

1.6 “Customer Infrastructure” has the meaning set forth in Section 4.1.

1.7 “Customer Order Effective Date” has the meaning set forth in the applicable Customer Order.

1.8 “Customer Order Form” means the order form in the form attached to this Agreement as Exhibit A.

1.9 “Customer Order” means a completed Customer Order Form executed by the Customer Project Manager and
SimX.

1.10 “Customer Project Manager” means the individual or individuals designated by Customer as the authorized
signatory to bind Customer to this Agreement and to all subsequent Customer Orders.

1.11 “Customer Technical Contact” means the individual or individuals designated by Customer as the authorized
contact for communications regarding the Support Services.

1.12 “Customer-Provided Third-Party Software” means third party software that is part of the SimX minimum
requirements set forth in the Documentation.

1.13 “Deliverables” means the specific work product to be developed under an SOW for Development Services.

1.14 “Designated Machine” means the machine or machines enabled to access the SAAS Service by use of the
Learner Client.

SAC-23-153 1



1.15

1.16

1.17

1.18

1.19

1.20

1.21

1.22

1.23

1.24

1.25

1.26

1.27

“Development Services” means the services set forth in a SOW with respect to SimX’s development of a
Custom Scenario based on Customer Case Content.

“Documentation” means the textbooks, user guides, operating manuals, training materials, and technical
specifications for the SAAS Service or On-Prem Software that SimX generally makes available to its Customers
for the SAAS Service or On-Prem Software and provides to Customer under this Agreement.

“Effective Date” shall have the meaning set forth on the signature page of this Agreement.

“FERPA” means the Family Educational Rights and Privacy Act of 1974, 20 U.S.C. 1232g, a federal law
designed to protect the privacy of students' education records.

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as amended, the Health
Information Technology for Economic and Clinical Health Act, Division A, Title XIII of the and including the
American Recovery and Reinvestment Act of 2009.

“Implementation Plan” means the plan for Implementation Services, as further described in the applicable
SOW.

“Implementation Services” means the implementation, installation, integration and related services set forth
in Exhibit B and the applicable Implementation Plan.

“Intellectual Property Rights” means all (a) patents, patent disclosures and inventions (whether patentable
or not), (b) trademarks, service marks, trade dress, trade names, logos, corporate names and domain names,
together with all of the goodwill associated therewith, (c) copyrights and copyrightable works (including
computer programs), and rights in data and databases, (d) trade secrets, know-how and other confidential
information, and (e) all other intellectual property rights, in each case whether registered or unregistered
and including all applications for, and renewals or extensions of, such rights, and all similar or equivalent
rights or forms of protection in any part of the world.

“Learner Client” means the computer software in machine executable object code form to be installed on a
Licensed Learner Device provided by Customer, at its sole expense, to enable Permitted Users to participate
within the virtual environment.

“Learner Device” means a device that meets the SimX minimum requirements for the Learner Client set forth
in the Documentation and is identified as compatible with the SAAS Service within the Documentation.

“Licensed Learner Device” means a Learner Device that has been enabled on a Designated Machine and on
which the Learner Client is installed.

“Moderator Client” means the SimX computer programs installed locally by Customer that enable users to
interact with Scenarios.

“On-Prem Software” means optional software add-on to the SAAS Service that enables use of the Moderator
Client, Scenarios, and Learner Client without requiring always-on network access to the SimX cloud-based
software-as-a-service platform, if and to the extent generally made available to SimX customers upon request
as of the date of the applicable Customer Order, which software is comprised of (without limitation)
proprietary SimX server-based software to be installed on machines operated by or on behalf of Customer.

SAC-23-153
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1.28

1.29

1.30

1.31

1.32

1.33

1.34

1.35

1.36

1.37

1.38

1.39

1.40

1.41

“Open Source” means software or similar subject matter that is distributed under an open source license
such as (by way of example only) the Apache License, BSD License, MIT License, or any other license
identified as an open source license by the Open Source Initiative.

“Permitted User” means (a) any student, trainee, employee or independent contractor of Customer or its
Affiliates; or (b) non-employee physicians or other medical professionals or trainees, in each case that are
authorized by Customer or its Affiliates to access the SAAS Service or the On-Prem Software.

“SAAS Service” means the cloud-based software-as-a-service offering generally made available by SimX on a
subscription basis to its customers as of the Customer Order Effective Date that provides education and
training and is comprised of (without limitation) proprietary SimX server-based software, the Moderator
Client, Scenarios, and the Learner Client.

“Scenarios” means exercise modules for educational and training purposes, including Custom Scenarios. By
way of example, in the healthcare setting, a Scenario may provide education or training in medical case
management or diagnostic assessment capabilities.

“SimX Marketplace” means the online site accessible through the SAAS Service and through which Licensed
Scenarios can be licensed.

“SimX Professional Services” means, individually and collectively, the Development Services, Support
Services, Implementation Services, Training Services and any other consulting or professional services, in
each case that is ordered by Customer under a Customer Order, but excluding the SAAS Service.

“Software” means the On-Prem Software or the software portions of the SAAS Service, as applicable

“Statement of Work” or “SOW” means each a statement of work attached to or referenced in a Customer
Order setting forth the scope, Deliverables, acceptance criteria (if any) and other details pertaining to the
Development Services or Implementation Services.

“Subscription Term” means, with respect to the SAAS Service or On-Prem Software, the duration of the rights
to access and use such SAAS Service and On-Prem Software under this Agreement, as set forth in a Customer
Order.

“Support Services” means the maintenance and support services set forth in Exhibit B.
“Term” means the term of this Agreement as set forth in Section 10.1.
“Training Services” means the training services set forth in Exhibit B.

“Updates,” means any bug fix, error correction, patch, or new version of or to the software portions of the
SAAS Service or the On-Prem Software, in each case that SimX generally makes available to its customers
without additional charge.

“Usage Data” means data generated by SimX through Permitted User’s usage of the SAAS Service or the On-
Prem Software, including through usage of the Moderator Client in the management and assessment of
training exercise Scenarios.

SAC-23-153



ARTICLE 2.

2.1

2.2

2.3

2.4

SAC-23-153

ACCESS TO AND USE

SAAS Service. Subject to the terms of this Agreement and Customer’s compliance therewith, if the SAAS
Service is ordered by Customer pursuant to a Customer Order, then during the applicable Subscription Term,
SimX authorizes Customer to: (a) allow Permitted Users to access the SAAS Service, including access and use
of Scenarios as part of the SAAS Service; (b) install and use the Moderator Client only as part of the SAAS
Service; and (c) install and use the Learner Client only on the Licensed Learner Devices for which licenses are
ordered under such Customer Order and only in accessing and using the SAAS Service. Customer’s license to
use the Learner Client on a Licensed Learner Device may be transferred from the Licensed Learner Device on
which the Learner Client was initially installed to another Licensed Learner Device on a one-time basis. Upon
written request of Customer, SimX may approve and provide Customer additional transfers of the Learner
Client to other Licensed Learner Devices.

On-Premises Software License Option. Subject to the terms of this Agreement and Customer’s compliance
therewith, if an On-Prem Software license is ordered by Customer pursuant to a Customer Order, then during
the applicable Subscription Term, SimX hereby grants to Customer a nonexclusive, non-transferable, non-
sublicensable license to allow Permitted Users access to the On-Prem Software, including access and use of
the Scenarios ordered pursuant to a Customer Order or through the SimX Marketplace, as part of the On-
Prem Software.

Documentation. Subject to the terms of this Agreement and Customer’s compliance therewith, if the SAAS
Service is ordered by Customer pursuant to a Customer Order, then during the applicable Subscription Term,
SimX hereby grants to Customer a nonexclusive, non-transferable, non-sublicensable license to allow
Permitted Users access to the Documentation in connection with their use of the SAAS Service or if included
in a Customer Order, the On-Prem Software.

Third Party Software; Open Source.

(a) Third Party Terms. Third party software included within or incorporated or integrated into the SAAS
Service or On-Prem Software may be subject to additional terms, conditions and limitations imposed
by the relevant third party licensors (“Third Party Terms”). Notwithstanding anything to the contrary
in this Agreement, Customer will comply with the Third Party Terms, provided (i) such Third Party
Terms are provided to Customer within 30 days of SimX’s use of the applicable third party software,
and, (ii) if any such Third Party Terms conflict with the terms and conditions of this Agreement with
respect to such third party software, then the Third Party Terms will control (and will resolve any
conflict or inconsistency) with respect to such third party software. From time-to-time, SimX may
substitute different third party software, so long as such substitution does not materially reduce the
functionality or performance of the SAAS Service or On-Prem Software and no Third Party Terms
applicable to such substituted third party software conflict with the terms of this Agreement. SimX
represents and warrants that no Third Party Terms will require a separate payment by Customer to
the licensor.

(b) Open Source. Without limitation of the generality of Section 2.4(a), Customer acknowledges that the

SAAS Service or On-Prem Software may contain Open Source software. To the extent any Open

Source license requires that SimX provide Customer any rights with respect to such Open Source that

are inconsistent with the licenses granted in this Agreement (or any limitations or restrictions on

those licenses as set forth in this Agreement), then the applicable Open Source license will take

precedence over those licenses (and such limitations and restrictions), but solely with respect to the
4



2.5

2.6

2.7

applicable Open Source component software. Customer acknowledges that the Open Source license
is solely between Customer and the applicable third party licensor of the Open Source and Customer
will comply with the terms of any such Open Source license.

Permitted Users. Customer will ensure that all Permitted Users comply with the terms and conditions of this
Agreement with respect to access and use of the SAAS Service or the On-Prem Software, and protection of
SimX'’s Confidential Information, and Customer will be responsible for the acts and omissions of Permitted
Users in connection with access to and use of the SAAS Service or the On-Prem Software and compliance with
the obligations set forth in this Agreement with respect to SimX’s Confidential Information. Without
limitation of the generality of the foregoing, any act or omission by a Permitted User that would constitute a
breach of this Agreement if by Customer will be deemed a breach of this Agreement by Customer. If the
Customer Order provides for a limitation on the number of Permitted Users, (i) Customer will be required to
name each Permitted User at the time the Permitted User is granted access to the SAAS Service or the On-
Prem Software and (ii) the individual assigned to that Permitted User may not be changed for 12 months.
Customer will not (and will ensure that Permitted Users do not) share login information or otherwise take
steps to circumvent the restrictions in this paragraph.

License Restrictions. Customer will not (and will ensure that Permitted Users do not), except as expressly
authorized by SimX in the installation of the Software licensed under a Customer Order or subject to
applicable law, regulation, and/or governmental order/request, (a) copy any Software or Documentation
other than for accessing or providing Permitted Users access to the Software as expressly permitted under
Section 2.1 and Section 2.2; (b) modify, adapt, or create derivative works of any Software or Documentation;
(c) rent, lease, loan, resell, transfer, sublicense, distribute, disclose or otherwise provide any Software or
Documentation to any third party other than providing use of the Software to Permitted Users as expressly
permitted under Section 2.1 and Section 2.2; (d) decompile, disassemble or reverse-engineer the SAAS
Service or any Software, or determine or attempt to determine any source code, algorithms, methods or
techniques embodied in the SAAS Service or the Software, except to the extent expressly permitted by
applicable law notwithstanding a contractual prohibition to the contrary; (e) exceed the scope of permitted
installations, reinstallations or duplicate installations of the Software; (f) provide to any third party the results
of any benchmark tests or other evaluations of the SAAS Service or any Software without SimX'’s prior written
consent; (g) attempt to disable or circumvent any license key or other technological mechanisms or measures
intended to prevent, limit or control use or copying of, or access to the SAAS Service or any Software; (h)
remove or obscure any copyright, trademark, patent, or other proprietary notices, legends or symbols from
the SAAS Service or any Software or Documentation; (i) otherwise access or use the SAAS Service, Software
or Documentation except as expressly authorized in this Agreement; or (j) encourage or assist any third party
to do any of the foregoing.

Custom Scenarios.
(a) SimX is granted the rights and licenses set forth in Exhibit D with respect to Custom Scenarios.

(b) Except for the rights and licenses expressly granted to SimX by Customer hereunder, Customer
retains all of its rights in and to the Customer Case Content.

(c) Customer represents and warrants that Customer has obtained and will continue to maintain all
rights, title and interest in and to the Customer Case Content (including obtaining all required
consents and authorizations) to grant the rights and licenses set forth in this Agreement. In addition,
Customer has and will be responsible for ensuring that the Customer Case Content, and all use by or
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ARTICLE 3.

3.1

3.2

33

3.4

ARTICLE 4.

4.1

on behalf of Customer of Customer Case Content, is and will remain in compliance with applicable
laws throughout the Subscription Term.

SIMX PROFESSIONAL SERVICES AND HARDWARE PRODUCT SUPPLY

SimX Professional Services. Subject to the provisions of this Agreement, including Article 3, SimX will use
reasonable efforts to provide to Customer, those SimX Professional Services set forth in each Customer
Order. SimX will not be responsible for any delays or other non-performance if caused in whole or in part by
any act or omission performed by or on behalf of Customer (other than by SimX). The sole liability of SimX,
and Customer’s sole remedy, for SimX’s breach of its obligations with respect to SimX Professional Services is
for SimX to do one of the following (at SimX'’s sole discretion): (a) re-perform the applicable SimX Professional
Services in a manner that conforms to the foregoing obligations with a credit in the amount equating to the
delay of the Services; or (b) terminate the non-conforming SimX Professional Services and refund the portion
of the Fees paid by Customer for such non-conforming SimX Professional Services.

Hardware Product Supply. Subject to the provisions of this Agreement, including Article 3 and Exhibit C, SimX
will use reasonable efforts to supply the Hardware Products set forth in each Customer Order in accordance
with the provisions of Exhibit C. SimX will not be responsible for any delays or other non-performance if
caused in whole or in part by any act or omission performed by or on behalf of Customer (other than by
SimX).

No Conflicts. Notwithstanding the foregoing, Customer agrees, that SimX will not be restricted in any way
from creating or developing case studies, Scenarios, virtual environments, software, programs or training
modules for third parties, which may be similar to a Custom Scenario, or Scenarios with similar Customer
Case Content to the Custom Scenario.

Ownership. Except for the rights and licenses expressly granted to Customer by SimX under Section 2.1,
Section 2.2, and Section 2.7 and subject to Exhibit D of this Agreement, SimX retains all of its right, title and
interest in and to the SAAS Service, On-Prem Software, Scenarios, Documentation and any other software,
technology, inventions, processes, works of authorship, information , data or other materials developed by
SimX alone or jointly with others, or otherwise made available by SimX to Customer hereunder, together with
all intellectual property rights in or pertaining to any of the foregoing, and no other rights are granted to
Customer nor will Customer acquire any such rights, whether by implication, operation of law or otherwise.

CUSTOMER RESPONSIBILITIES

Customer Infrastructure. Except for SimX’s obligations, if any, to supply Hardware Products under a
Customer Order, Customer is solely responsible for procuring, supporting, securing, connecting and
maintaining any hardware, software, operating systems, networks, databases, connectivity, data center
resources, telecom resources, or other systems or infrastructure needed to install and operate the SAAS
Service, On-Prem Software, or any other subject matter made available hereunder and Customer is solely
responsible for procuring, supporting, securing, connecting and maintaining all of the foregoing, including as
may be more specifically identified in the applicable Customer Order and/or the Documentation (collectively,
the “Customer Infrastructure”). Notwithstanding anything to the contrary, SimX will have no responsibility
with respect to any failure, malfunction, contaminants, power loss or interruption that is due in whole or in
part to the Customer Infrastructure or Customer’s failure to procure, support, secure, connect or maintain
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4.2

4.3

4.4

4.5

adequate Customer Infrastructure, or for any security breach, loss of data, or for any injury, property
damage, or similar event related to Customer Infrastructure.

Data Integrity and Data Standards.

(a) Customer is solely responsible for ensuring the integrity of the Customer Case Content and any other
Content provided to SimX, or that Customer inputs into the SAAS Service or any Software, and for
ensuring that all such Content is compliant with SimX’s template standards or other mutually agreed
to interface standards. Notwithstanding anything to the contrary, SimX will have no responsibility
with respect to any failure, malfunction, contaminants, power loss or interruption that is due to
Customer Case Content, other data or information input into the SAAS Service or any Software by
Customer, or Customer’s failure to comply with applicable standards, or for any security breach, loss
of data, or similar event or for any injury, property damage or improper medical case management,
medical treatments or diagnostic assessments related to the foregoing. Any risk arising out of or
relating to Customer Case Content or any other Content provided to SimX that may result in
improper medical treatment, injury, property damage, or other damages is entirely allocated to
Customer.

(b) Customer acknowledges that, as between the Parties, all Customer-provided information and data
are the responsibility of Customer. Customer acknowledges that SimX is not responsible for
determining the type of data or information Customer provides. Customer agrees not to disclose or
otherwise share through the SAAS Service or any Software or otherwise with SimX any information
relating to identified or identifiable individuals, including Protected Health Information subject to
HIPAA (where “Protected Health Information” or “PHI” has the meaning set forth in HIPAA),
(collectively, “Personal Information”) or any information relating to protected student education
records subject to FERPA, unless pre-approved in writing by SimX.

Antivirus and Firewall. Customer is solely responsible for providing firewall protection, antivirus protection,
and intrusion monitoring with respect to the Customer Infrastructure (collectively, “Customer Security
Measures”). Notwithstanding anything to the contrary, SimX will have no responsibility with respect to any
failure, contaminants or interruption that is due to the Customer’s failure to provide Customer Security
Measures, or for any security breach, loss of data, or similar event related to the Customer Security Measures
(or lack thereof).

Access Credentials. The SAAS Service and On-Prem Software provide the ability for Customer to assign user
IDs and passwords to Permitted Users (“Access Credentials”). Customer will provide Access Credentials only
to Permitted Users, and will require all Permitted Users to protect their Access Credentials from unauthorized
use or disclosure. Customer is solely responsible for any unauthorized use or disclosure of any Access
Credentials. Notwithstanding anything to the contrary, SimX will have no responsibility with respect to any
failure, interruption, security breach, loss of data, or similar event related to unauthorized use or disclosure
of Access Credentials.

Cooperation. Customer acknowledges that Customer’s timely provision of (and SimX’s access to) Customer’s
equipment, assistance, cooperation, and complete and accurate information and data from the Customer
Technical Contact, and Customer’s officers, agents and employees (“Cooperation”) is essential to the
performance of the SimX Professional Services and the provision of the SAAS Service and On-Prem Software,
and Customer agrees that SimX will not be liable for any deficiency in performing the SimX Professional
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4.6

ARTICLE 5.

5.1

5.2

53

Services or providing the SAAS Service or On-Prem Software if such deficiency results in whole from
Customer not providing such Cooperation.

Customer Case Content; Decision-making. Customer acknowledges that, as between the Parties, all
Customer Case Content including educational material, medical case study distinctions, and diagnostic
decision making assessment criteria are the responsibility of Customer. Customer acknowledges that SimX is
not responsible for determining the type of, or criteria needed, for a medical case and diagnostic decision-
making assessment, nor is SimX responsible for deficiencies in or performance of the steps, procedures or
other aspects of the Scenarios. SimX does not act upon any Customer Case Content, or data generated by or
for Customer or Permitted User in any professional capacity (including clinical decision-making) or determine
the type of procedures appropriate for Customer to make such assessments. Customer must determine such
assessments. Nothing in the SAAS Service, On-Prem Software, Scenarios, Documentation or other
information, results or other Deliverables made available under or in connection with this Agreement are
intended to substitute for Customer or health care providers’ independent clinical and business judgment.
Without limiting the foregoing, as between SimX and Customer, Customer remains solely responsible for
ensuring the quality, sufficiency and legality of the clinical and business judgments, medical case
management and diagnostic assessments, and other decisions made using the SAAS Service, On-Prem
Software, Scenarios, Documentation or other information, results, or Deliverables made available under or in
connection with this Agreement. Any risk arising out of or relating to Scenarios that may result in improper
medical treatment, injury, property damage, or other damages is entirely allocated to Customer.

PAYMENT TERMS

Fees. In consideration for the rights and licenses granted in this Agreement and for the SimX Professional
Services to be provided under this Agreement, Customer will pay the fees and other amounts set forth in
each Customer Order (including under each Customer Order) (collectively, the “Fees”). All Fees are non-
refundable and non-creditable. Customer will pay all Fees to SimX in U.S. dollars in accordance with the
payment terms specified in the Customer Order.

Taxes. Customer represents and warrants that it is tax exempt in the State of California and will (i) upon
request, provide SimX with a valid tax exemption certificate and (ii) promptly notify SimX of any change in
Customer’s tax-exempt status. If, during the Term, Customer becomes no longer tax-exempt, from such date,
Customer shall be responsible for all sales, use, export, and value-added taxes based on the transactions
hereunder, other than taxes imposed or based on SimX’s net income.

Audits.

(a) Once each calendar year, upon at least ten (10) days’ prior written notice, SimX may audit Customer
and Permitted Users to confirm Customer and such Permitted Users are in compliance with the
terms, conditions and limitations of usage imposed under this Agreement, the Documentation and
Third Party Terms. Any such audit will be conducted during regular business hours, will not
unreasonably interfere with Customer’s business and will comply with Customer’s reasonable
security procedures. Customer will (and will ensure that the Permitted Users) provide SimX with
reasonable access to all physical hardware, Usage Data, relevant records, and facilities reasonably
necessary to conduct the audit.

(b) SimX may audit all reported electronic communications necessary for accessing and using the SAAS

Service, any Software or Documentation, including but not limited to, installation commands, usage
8
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ARTICLE 6.

6.1

6.2

SAC-23-153

information, meta-data and log files routinely communicated between the Customer system and the
SimX cloud-based software-as-a-service platform (“Routine Communications”), to confirm Customer
and such Permitted Users are in compliance with the terms of this Agreement.

(c) If an audit reveals usage that exceeds the licenses obtained by Customer, the one-time Learner
Client installation policy (set forth in Section 2.1), or any other underpayment of Fees, then SimX will
invoice Customer, and Customer will promptly pay SimX any underpaid Fees. If the underpayment
exceeds five percent (5%) of the Fees paid during the applicable audit period, then Customer will also
pay SimX’s reasonable costs of conducting the audit.

(d) In compliance with state, federal, local law, and Customer policy, during the term of this Agreement
and for a period of three years after termination, SimX shall permit Customer and its authorized
representatives to review all SimX books, documents, papers, plans, and records, electronic or
otherwise (“Records”), related to this Agreement. Following final payment and termination of this
Agreement, SimX shall retain and keep accessible all Records for a minimum of three years, or such
longer period as may be required by law, or until the conclusion of any audit, controversy, or
litigation arising out of or related to this Agreement, whichever date is later.

CONFIDENTIALITY

Confidential Information. “Confidential Information” means all proprietary, technical or business
information, ideas, materials, know-how or other subject matter disclosed or otherwise made available by
one Party to the other Party that: (a) if disclosed in writing, is marked “confidential” or “proprietary” at the
time of such disclosure; (b) if disclosed orally, is identified as “confidential” or “proprietary” at the time of
such disclosure, and is summarized in a writing sent by the disclosing Party to the receiving Party within thirty
(30) days after any such disclosure; or (c) under the circumstances, a person exercising reasonable business
judgment would understand to be confidential or proprietary. Confidential Information of SimX includes the
SAAS Service, On-Prem Software, Scenarios and the Documentation.

Use and Disclosure Restrictions. The Party receiving Confidential Information (“Recipient”) agrees: (a) to
maintain the Confidential Information of the Party disclosing such information (“Discloser”) in strict
confidence; (b) not to disclose such Confidential Information to any third parties; and (c) not to use any such
Confidential Information for any purpose other than to exercise its rights or perform its obligations under this
Agreement. Recipient will treat Confidential Information of Discloser with the same degree of care as it
accords to its own Confidential Information, but in no event with less than reasonable care. Recipient may
disclose the Confidential Information of Discloser to its directors, officers, and employees (collectively,
“Representatives”), who have a bona fide need to know such Confidential Information, provided that each
such Representative is bound by a legal obligation as protective of the other Party’s Confidential Information
as those set forth herein. Customer may also disclose the Confidential Information comprised of the SAAS
Service, Software and Documentation to its Permitted Users and such Permitted Users will be deemed
Customer’s Representatives, in accordance with Article 2 and the preceding sentence. Accordingly, Customer
is responsible for ensuring Permitted Users comply with the obligations under this Article 6. Recipient’s
obligations under this Section 6.2 will continue in effect for a period of three (3) years from the date of last
disclosure of Confidential Information by Discloser, except that Customer’s obligations under this Article 6
will continue in effect for 5 years with respect to the SAAS Service, and any Software and Documentation
subject to any law or regulation governing intellectual property.



6.3

6.4

6.5

6.6

ARTICLE 7.

7.1

7.2

Exclusions. The obligations of Recipient under Section 6.2 will not apply to any Confidential Information that:
(a) is now or thereafter becomes generally known or available to the public, through no act or omission on
the part of Recipient (or any of its Representatives, affiliates, or agents) or any third party subject to any use
or disclosure restrictions with respect to such Confidential Information; (b) was known by or lawfully in the
possession of Recipient, prior to receiving such information from Discloser, without restriction as to use or
disclosure; (c) is rightfully acquired by Recipient from a third party who has the right to disclose it and who
provides it without restriction as to use or disclosure; or (d) is independently developed by Recipient without
access, use or reference to any Confidential Information of Discloser. Notwithstanding anything to the
contrary stated in this Agreement, nothing in this Agreement restricts SimX’s rights to collect, use, share,
disclose and otherwise process Usage Data (i) to perform the activities contemplated by this Agreement; and
(ii) for purposes of developing and improving SimX products and services so long as the disclosure or sharing
of Usage Data for development or improvement is not identified with Customer or any individual person.

Authorized Disclosures. Notwithstanding anything to the contrary, Recipient may disclose Confidential
Information provided by Discloser: (a) to its financial, accounting and legal advisors with a need to know for
the purpose of providing services to Recipient; (b) as and to the extent required by applicable law or
regulation, or by the listing of similar rules of the stock exchange on which the securities of Recipient may be
listed (provided that, prior to such disclosure, Recipient, to the extent permitted by law, shall provide written
notice of such request to Discloser to allow Discloser to seek to redact or otherwise limit the scope of such
disclosure); and (c) as required to be disclosed pursuant to any judicial or governmental request, requirement
or order, provided that Recipient takes reasonable steps to give Discloser sufficient prior notice in order to
contest or limit such request, requirement or order.

Return or Destruction of Confidential Information. Upon termination of the Agreement or support and
maintenance, Recipient will promptly return to Discloser or, at Discloser’s option, destroy all tangible items
and embodiments containing or consisting of Discloser’s Confidential Information and all copies thereof
(other than backup or archival copies) and upon request of Discloser, provide written certification of such
destruction or return by an authorized person.

Injunctive Relief. Recipient agrees that, due to the unique nature of the Confidential Information, the
unauthorized disclosure or use of the Confidential Information may cause irreparable harm and significant
injury to Discloser, the extent of which will be difficult to ascertain and for which there may be no adequate
remedy at law. Accordingly, Recipient agrees that Discloser, in addition to any other available remedies, will
have the right to seek an immediate injunction and other equitable relief enjoining any breach or threatened
breach of this Article 6, without the necessity of posting any bond or other security. Recipient will notify
Discloser in writing immediately upon Recipient’s becoming aware of any such breach or threatened breach.

WARRANTIES

Mutual Warranties. Each Party represents and warrants to the other Party that the execution, delivery and
performance of this Agreement does not and will not contravene or constitute a default under, and is not
and will not be inconsistent with, any judgment decree or order, or any contract, agreement or other
undertaking, applicable to such Party.

DISCLAIMER. EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE 7, THE SAAS SERVICE, ON-PREM SOFTWARE,
DOCUMENTATION, SIMX PROFESSIONAL SERVICES AND ANY OTHER PRODUCTS, COMPONENTS OR SERVICES
PROVIDED HEREUNDER ARE PROVIDED “AS IS” WITH NO WARRANTIES OR CONDITIONS WHATSOEVER,
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ARTICLE 8.

8.1

8.2

8.3

EXPRESS OR IMPLIED. TO THE FULL EXTENT PERMITTED BY LAW, SIMX DISCLAIMS ALL WARRANTIES AND
CONDITIONS OTHER THAN AS EXPRESSLY SET FORTH IN THIS ARTICLE 7, INCLUDING ANY IMPLIED
WARRANTIES OR CONDITIONS OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
NONINFRINGEMENT, OR QUIET ENJOYMENT, AND ANY WARRANTIES ARISING OUT OF COURSE OF DEALING
OR TRADE USAGE. WITHOUT LIMITATION OF THE GENERALITY OF THE FOREGOING, SIMX DOES NOT
WARRANT OR PROVIDE ANY CONDITION THAT USE OF THE SOFTWARE WILL BE UNINTERRUPTED, ERROR
FREE OR SECURE, OR THAT ALL DEFECTS WILL BE CORRECTED.

INDEMNIFICATION

SimX Intellectual Property Indemnification. SimX will defend and/or settle any claim, demand, suit or
proceeding (“Claim”) brought against Customer by a third party (except to the extent based on an Excluded
Matter) alleging that the Software obtained by Customer under a Customer Order infringes or
misappropriates a third party’s intellectual property rights in the United States, and SimX will pay all damages
finally awarded by a court of competent jurisdiction or settlement amounts entered into to the extent based
upon such a Claim, subject to the other provisions of this Article 8 and Article 9 below. Claims for which SimX
agrees to defend Customer are referred to herein as “SimX Indemnified Claims.”

Limitations. Notwithstanding the foregoing, SimX has no obligation to defend any Claim to the extent based
on: (a) use of the SAAS Service, any Software or Documentation in a manner that is not permitted under the
Agreement or that is inconsistent with the Documentation; (b) modifications to the SAAS Service, Software or
Documentation made by anyone other than SimX or a third party acting at SimX’s direction; (c) the
combination of the SAAS Service or Software with Customer Infrastructure or other hardware, software,
services or materials not provided by SimX where the infringement or misappropriation would not occur but
for such combination or where all claims of the intellectual property rights being asserted by the applicable
third party are not fully embodied by the SAAS Service or any Software itself; (d) all portions of the SAAS
Service, Software or Documentation that are based on or derived from Customer Case Content if the
infringement or misappropriation would not have arisen but for the Customer Case Content; (e) Customer’s
chosen manner of using the SAAS Service or Software where other non-infringing methods of use are
available unless such chosen manner was at the direction or suggestion of SimX; (f) Customer’s continued use
of an allegedly infringing version of the SAAS Service, Software or Documentation after SimX has provided
Customer with a non-infringing new version of any of the foregoing; or (g) any version of the SAAS Service or
Software that is no longer supported by SimX ((a) through (g), collectively, “Excluded Matters”). If a SimX
Indemnified Claim is brought or any portion of the SAAS Service, On-Prem Software, Documentation or any
other subject matter made available by SimX hereunder may be enjoined (as determined by SimX), SimX may,
at its option and expense, modify the affected subject matter so that it no longer infringes or misappropriates
third party rights, or replace it with functionally comparable subject matter. If SimX determines that neither
option is reasonably feasible, SimX may terminate Customer’s rights hereunder with respect to such subject
matter and refund a pro-rated portion of the Fees paid for the affected subject matter less an amount for
Customer’s use computed using straight-line depreciation over the applicable term of the subscription for the
portion of the SAAS Service that is allegedly infringed. The obligations set forth in this Article 8 constitute
Customer’s sole and exclusive remedy, and SimX'’s entire liability, with respect to any Claims that the
Software infringes any third party’s Intellectual Property Rights.

Customer Indemnification. Upon SimX’s written request, Customer will defend and/or settle any and all
Claims (including Claims alleging ordinary negligence resulting in personal or bodily injury, damage to
tangible property or other product liability) brought against SimX by a third party arising out of or relating to:
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any negligent act or omission of Customer, its agents or employees or Permitted Users pertaining to its
activities and obligations under this Agreement..

8.4 Indemnification Process. Each Party’s indemnity obligations set forth in this Article 8 are conditioned upon
the Party seeking indemnification (a) providing prompt written notice to the other Party of any Claim for
which indemnification is required; (b) giving the indemnifying Party sole control of the defense and/or
settlement of the Claim (provided that no settlement may be entered into by a Party that makes any
admission of liability by the other Party without such Party’s prior written consent); and (c) providing the
indemnifying Party full cooperation and assistance with respect to the defense and settlement at the
indemnifying Party’s cost and expense.

ARTICLE 9. LIMITATION OF LIABILITY

TO THE FULL EXTENT PERMITTED BY APPLICABLE LAW AND NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE
OF ANY LIMITED REMEDY OR LIMITATION OF LIABILITY, (A) SIMX WILL NOT BE LIABLE FOR ANY SPECIAL, INDIRECT,
INCIDENTAL, CONSEQUENTIAL, EXEMPLARY OR PUNITIVE DAMAGES (INCLUDING ANY DAMAGES ARISING FROM LOSS
OF USE, LOSS OF DATA, LOST PROFITS, BUSINESS INTERRUPTION, OR COSTS OF PROCURING SUBSTITUTE SOFTWARE
OR SERVICES, OR RELATING TO PROCURING OR USING ANY HARDWARE PRODUCTS IN CONNECTION WITH THE
SUBJECT MATTER HEREOF) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE SUBJECT MATTER HEREOF,
REGARDLESS OF WHETHER SUCH DAMAGES WERE FORESEEABLE, AND REGARDLESS OF WHETHER SUCH LIABILITY
ARISES FROM CONTRACT, WARRANTY, TORT (INCLUDING ORDINARY NEGLIGENCE) OR OTHERWISE, AND REGARDLESS
OF WHETHER SIMX HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE; (B) SIMX’S TOTAL
AGGREGATE LIABILITY ARISING OUT OF OR RELATING TO ANY HARDWARE PRODUCTS PROVIDED TO CUSTOMER OR
ANY SERVICES PERFORMED IN CONNECTION THEREWITH WILL NOT EXCEED THE AMOUNTS PAID BY CUSTOMER FOR
SUCH HARDWARE PRODUCT, REGARDLESS OF WHETHER SUCH LIABILITY WAS FORESEEABLE, AND REGARDLESS OF
WHETHER SUCH LIABILITY ARISES FROM CONTRACT, WARRANTY, TORT (INCLUDING ORDINARY NEGLIGENCE) OR
OTHERWISE, AND REGARDLESS OF WHETHER SIMX HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR
DAMAGE; AND (C) EXCEPT FOR CUSTOMER’S OBLIGATIONS TO MAKE PAYMENT; CUSTOMER’S BREACH OR OTHER
LIABILITY ARISING UNDER SECTION 2.1,2.2,2.3,2.4,2.5,2.6,2.7(C), 4.2, 4.3, 4.4, ARTICLE 6, OR ANY PROVISION OF
ARTICLE 7; OR EITHER PARTY’S LIABILITY ARISING UNDER ARTICLE 8, EACH PARTY’S TOTAL AGGREGATE LIABILITY
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE SUBJECT MATTER HEREOF WILL NOT EXCEED THE FEES
PAID BY CUSTOMER TO SIMX IN THE TWELVE (12) MONTHS PRIOR TO THE EVENT GIVING RISE TO SUCH LIABILITY, IN
EACH OF THE FOREGOING CASES (A), (B) AND (C), REGARDLESS OF WHETHER SUCH LIABILITY WAS FORESEEABLE, AND
REGARDLESS OF WHETHER SUCH LIABILITY ARISES FROM CONTRACT, WARRANTY, TORT (INCLUDING ORDINARY
NEGLIGENCE) OR OTHERWISE, AND REGARDLESS OF WHETHER SIMX HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
LOSS OR DAMAGE.

ARTICLE 10. TERM AND TERMINATION

10.1 Agreement Term. This Agreement will commence upon the Effective Date and will remain in effect until the
expiration of all Customer Orders, unless terminated earlier pursuant to this Article 10.Notwithstanding the
foregoing, at no point shall the total Agreement Term exceed a maximum of five (5) years.

10.2 Customer Order Term. Each Customer Order will specify the corresponding Subscription Terms for the SAAS
Service or On-Prem Software, as applicable, together with the duration of any accompanying SimX
Professional Services, unless terminated earlier pursuant to this Article 10. If no such term is specified, then
the rights and licenses associated with the Software, SAAS Service and other products or services included
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under such Customer Order will expire or terminate concurrently with the earlier to occur of the expiration
or termination of this Agreement.

10.3 Termination. Either Party may terminate this Agreement (in whole or in part, including with respect to any
Customer Order) by written notice to the other Party if (a) the other Party materially breaches this
Agreement and does not cure the breach within thirty (30) days of receiving notice of the breach; or (b) the
other Party ceases conducting business in the normal course, becomes insolvent, makes a general
assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or
assets, avails itself of or becomes subject to any petition or proceeding under any statute of any state or
country relating to insolvency or the protection of the rights of creditors, or any other insolvency or
bankruptcy proceeding or other similar proceeding for the settlement of the other Party’s debt is instituted.
In addition and without limitation of the foregoing termination rights, SimX may immediately terminate this
Agreement (in whole or in part, including with respect to any Customer Order) by written notice to Customer
if Customer breaches any of the provisions of Sections 2.1, 2.2, 2.3, 2.6, 2.5, 2.6, 2.7(c), 4.2, 4.3 or 4.4, or
Article 6 or Article 11. Without limiting the foregoing, if Customer fails to pay any Fees when due, SimX may
suspend the rights and licenses granted under this Agreement and any SimX Professional Services until
Customer pays such Fees.

10.4 Suspension. SimX will have the right to suspend Customer’s access to the SAAS Service or the On-Prem
Software if (i) SimX determines in its sole discretion that (A) Customer or a Permitted User is engaged in
activities that have resulted in or are likely to cause impairment of functionality of the SAAS Service for other
customers; (B) there is a threat or attack on any of SimX'’s technology, systems or services; (C) Customer’s or
any Permitted User’s use of the SAAS Service or the On-Prem Software disrupts or poses a security risk to
SimX or to any other customer or vendor of SimX; (D) any Customer or Permitted User is using the SAAS
Service or the On-Prem Software for fraudulent or illegal activities; or (E) SimX’s provision of the SAAS Service
or the On-Prem Software to Customer or any Permitted User is prohibited by applicable law; or (ii) any
vendor of SimX has suspended or terminated SimX’s access to or use of any third-party services or products
required to enable Customer or its Permitted Users to access the SAAS Service or the On-Prem Software.
SimX will have no liability for any damage, liabilities, losses (including any loss of use, loss of data, lost profits,
or any business interruptions), or any other consequences that Customer or Permitted Users may incur as a
result of any of the foregoing suspensions.

10.5 Transition. Upon termination or expiration of this Agreement (except in the event of a termination by SimX
for cause pursuant to Section 10.3), at Customer’s option and subject to Customer’s continued payment of all
applicable Fees, for a period of up to three (3) months: (a) the licenses granted to Customer under this
Agreement will continue in effect, and (b) SimX will continue to provide the Support Services to Customer, in
each case to the extent necessary to facilitate Customer’s orderly transition to an alternative software
solution. The terms and conditions of this Agreement will continue to apply during such transition period.

10.6 Effect of Termination. Upon any expiration or termination of this Agreement (or, if applicable, upon the
expiration of the transition period described in Section 10.5), the rights and licenses granted to Customer
hereunder will automatically terminate, and Customer will immediately cease using the SAAS Service, On-Prem
Software and Documentation and return or destroy all copies thereof and other SimX Confidential Information
in Customer’s or any Permitted User’s possession or control, and certify in writing the completion of such
return or destruction. The following provisions will survive any expiration or termination of this Agreement:
Article 1, Article 5, Article 6 (for the periods set forth therein), Article 7, Article 8, Article 9, Article 11 (for a
period of four years following expiration or earlier termination), and Article 12; and Sections 2.7, 3.3, 3.4, 4.6,
10.4, 10.5 and 10.6.
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ARTICLE 11.

ARTICLE 12.

12.1

12.2

12.3

12.4

12.5

INSURANCE

Each Party will maintain insurance as follows: (a) commercial general liability insurance for bodily or property
injury of at least One Million Dollars ($1,000,000) per occurrence and Two Million Dollars ($2,000,000) in
annual aggregate, (b) products liability insurance of at least One Million Dollars ($1,000,000) per occurrence
and Two Million Dollars ($2,000,000) in annual aggregate, (c) contractual or professional liability (i.e., errors
and omissions) insurance of at least One Million Dollars ($1,000,000) per occurrence and One Million Dollars
($1,000,000) in annual aggregate, (d) cyber insurance, including coverage for Internet liability issues related to
confidentiality and hacking, of at least One Million Dollars ($1,000,000) per occurrence and One Million Dollars
(51,000,000) in annual aggregate, and (e) workers’ compensation insurance covering such Party’s employees
and agents who engage in activities under this Agreement with limits of at least One Hundred Thousand Dollars
($100,000) per occurrence.

MISCELLANEOUS TERMS

Interpretation. For purposes of interpreting this Agreement, (a) unless the context otherwise requires, the
singular includes the plural, and the plural includes the singular; (b) unless otherwise specifically stated, the
words “herein,” “hereof,” and “hereunder” and other words of similar import refer to this Agreement as a
whole and not to any particular section or paragraph; (c) the words “include” and “including” will not be
construed as terms of limitation, and will therefore mean “including but not limited to” and “including
without limitation”; (d) unless otherwise specifically stated, the words “writing” or “written” mean preserved
or presented in retrievable or reproducible form, whether electronic (including email but excluding voice
mail) or hard copy; (e) the captions and section and paragraph headings used in this Agreement are inserted
for convenience only and will not affect the meaning or interpretation of this Agreement; and (f) the
references herein to the Parties will refer to their permitted successors and assigns.

Dispute Resolution. The terms and conditions of this Agreement shall be governed by the laws of the State
of California with exclusive jurisdiction and venue in Orange County, California.

Solicitation. Unless otherwise specified in a Customer Order, neither Party will directly solicit for hire any
employee of the other Party whose work relates to the subject matter of this Agreement during the term of
this Agreement and for twelve (12) months following the earlier of the termination of this Agreement and the
termination of such employee’s employment by the other Party. However, this obligation will not apply to or
be breached by (a) advertising of open positions, participating in job fairs and comparable activities, or other
forms of soliciting candidates for employment or contract opportunities that are general in nature,

(b) responding to unsolicited inquiries about employment or contract opportunities or possibilities from
headhunters or other agents, or (c) responding to unsolicited inquiries about employment or contract
opportunities from any individual.

Assignment. Customer is not permitted to assign, whether voluntarily or involuntarily, by operation of law or
otherwise, this Agreement without the prior written consent of SimX. SimX may assign, sell, transfer,
delegate or otherwise dispose of this Agreement or any of its rights or obligations under this Agreement
upon prior written consent of Customer. Any purported assignment by a Party, except as permitted herein,
will be null and void. Subject to the foregoing, this Agreement will be binding upon and will inure to the
benefit of the Parties and their respective successors and permitted assigns.

Force Majeure. Neither Party will be liable to the other for failure or delay in performing its obligations under

this Agreement (other than the obligation to make payments) if such failure or delay is due to acts of any
14
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12.6

12.7

12.8

12.9

12.10

governmental body, war, insurrection, sabotage, or embargo; fire, flood or other Act of God; strike or other
labor disturbance; interruption of or delay in transportation; unavailability of, interruption of or delay in
telecommunications or third party services; epidemic, pandemic or other spread of disease; inability to
obtain raw materials, supplies or power used in or equipment needed for performance of its obligations; or
any other cause beyond such Party’s reasonable control. Performance under this Agreement shall be
considered extended for a period of time equivalent to the time lost due to the force majeure occurrence;
however, if such delay continues for a period of more than 30 days, Customer shall have the option of
terminating this Agreement upon written notice to SimX.

Notices. All notices required or permitted under this Agreement will be in writing and delivered in person, by
confirmed facsimile transmission, by overnight delivery service, or by registered or certified mail, postage
prepaid with return receipt requested, and in each instance will be deemed given upon receipt. All notices
will be sent to the addresses set forth below or to such other address as may be specified by either Party to
the other Party in accordance with this Section 12.6:

If to SimX:

SimX, Inc.

Attn: Legal

548 Market St #87927
San Francisco, CA 94104

If to Customer, to the address designated on the signature page hereto.

Waiver. The waiver by either Party of a breach of or a default under this Agreement will not be effective
unless in writing. The failure by either Party to enforce any provisions of this Agreement will not constitute a
waiver of any other right hereunder or of any subsequent enforcement of that or any other provisions.

Severability. If a court of competent jurisdiction holds any provision of this Agreement invalid or
unenforceable, the remaining provisions of the Agreement will remain in full force and effect, and the
provision affected will be construed so as to be enforceable to the maximum extent permissible by law.

Export Laws. Customer will comply fully with all relevant export laws and regulations of the United States
and any other country (“Export Laws”) where Customer uses any of the SAAS Service, the On-Prem Software,
Documentation or any other subject matter made available hereunder. Customer certifies that Customer is
not on any of the relevant U.S. government lists of prohibited persons, including the Treasury Department’s
List of Specially Designated Nationals and the Commerce Department’s List of Denied Persons or Entity List.
Customer further certifies that Customer will not export, re-export, ship, transfer or otherwise use the SAAS
Service, the On-Prem Software Documentation or any other subject matter made available hereunder in any
country subject to an embargo or other sanction by the United States, including Iran, Syria, Cuba, Sudan and
North Korea and that Customer will not use the SAAS Service, the On-Prem Software, the Documentation or
any other subject matter made available hereunder for any purpose prohibited by the Export Laws.

Government End User Rights. Customer agrees that the SAAS Service, On-Prem Software and
Documentation and any derivatives thereof are “Commercial Items” as defined in 48 C.F.R. § 2.101, and if
Customer is the Government, then such use, duplication, reproduction, release, modification, disclosure or
transfer of this commercial product and data, is restricted in accordance with 48 C.F.R. § 12.211,48 C.F.R. §
12.212,48 C.F.R. § 227.7102-2, and 48 C.F.R. § 227.7202, as applicable. Consistent with 48 C.F.R. § 12.211, 48
C.F.R. §12.212, 48 C.F.R. § 227.7102-1 through 48 C.F.R. § 227.7102-3, and 48 C.F.R. §§ 227.7202-1 through
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12.11

12.12

12.13

12.14

12.15

227.7202-4, as applicable, the SAAS Service, On-Prem Software and Documentation are licensed to
Government end users (a) only as Commercial Items and (b) with only those rights as are granted to all other
users pursuant to this Agreement and any related agreement(s), as applicable. Accordingly, Customer will
have no rights in the SAAS Service, On-Prem Software and Documentation except as expressly agreed to in
writing by Customer and SimX.

No Third Party Beneficiaries. This Agreement is made and entered into for the sole protection and benefit of
the Parties and is not intended to convey any rights or benefits to any third party, nor will this Agreement be
interpreted to convey any rights or benefits to any person except the Parties (and the respective successors
or permitted assigns).

Relationship of the Parties. This Agreement will not be construed as creating an agency, partnership, joint
venture or any other form of association, for tax purposes or otherwise, between the Parties; and the Parties
will at all times be and remain independent contractors. Except as expressly agreed by the parties in writing,
neither Party will have any right or authority, express or implied, to assume or create any obligation of any
kind, or to make any representation or warranty, on behalf of the other Party or to bind the other Party in
any respect whatsoever.

Authority to Bind Customer. Customer represents and warrants that the undersigned Customer Project
Manager has the full and complete authority, power and discretion to manage Customer’s affairs and make
determinations of matters under this Agreement. The Customer Project Manager has the full and complete
authority to bind Customer to the terms of this Agreement, and all Customer Orders.

Entire Agreement. This Agreement, including each Customer Order, constitutes the complete and exclusive
understanding and agreement between the Parties and supersedes any and all prior or contemporaneous
agreements, communications and understandings, written or oral, relating to their subject matter. Any
modification or amendment of this Agreement will be effective only if in writing and signed by duly
authorized representatives of both Parties. Any terms and conditions contained or referenced in a Customer
purchase order, purchase order, quote, acceptance, confirmation, invoice or similar document purporting to
modify the terms and conditions contained in this Agreement will be disregarded and have no effect unless
otherwise expressly agreed to by the Parties in accordance with the preceding sentence. Notwithstanding the
foregoing, the Parties acknowledge and agree that the Instructions and Conditions attached hereto are
incorporated herein and shall supersede any inconsistent terms in this Agreement.

Accessibility of Information Technology. SimX shall provide to Customer a current, accurate, and completed
Voluntary Product Accessibility Template to demonstrate compliance with the federal Section 508 standards.

SAC-23-153
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IN WITNESS WHEREOF, the Parties by their duly authorized representatives have executed this Agreement, effective as of
Nov 14,2023 . (the “Effective Date”).

SimX CUSTOMER

The Rancho Santiago Community College District - Santa Ana

Name of Customer

Street: 1530 W. 17th Street

City: Santa Ana State: ca

Postal Code: 92706 Country: United States

Address of Customer

Ryan Kibeira St S
By: Ryan\F{ibeira (Nov 20, 2023 09:46 PST) By Iris Ingram (NoW14, 2023 19:38 PST)

Signature Signature
Name: Ryan Ribeira Name: lrisl. Ingram
Print or Type Print or Type
.. .CEO . . . .
Title: Title: Vice Chancellor of Business Services
SAC-23-153
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Fedak Arashi
The Rancho Santiago Community College District - Santa Ana

Fedak Arashi
1530 W. 17th Street

Fedak Arashi
Santa Ana

Fedak Arashi
92706

Fedak Arashi
CA

Fedak Arashi
United States

https://na1.documents.adobe.com/verifier?tx=CBJCHBCAABAAVGZlvnENGST48YF0HFdrDxWKhdN8EDn0
https://secure.na1.adobesign.com/verifier?tx=CBJCHBCAABAAVGZlvnENGST48YF0HFdrDxWKhdN8EDn0

EXHIBIT A

CUSTOMER ORDER FORM

The following Customer Order is fully incorporated into and made an integral part of the Software License and
Services Agreement. Capitalized terms used and not otherwise defined in this Customer Order shall have the
meanings set forth in the Software License and Services Agreement.

SimX Order Q-01633 (the “Customer Order”)

This Customer Order is governed by that certain Software License and Services Agreement entered into
between (Customer Company Legal Name): The Rancho Santiago Community College District - Santa Ana and SimX, Inc. and
having an Effective Date of oy 14,2023 -

1. General Information.

Full Legal Name of SimX: SimX, Inc.

548 Market St #87927
San Francisco, CA 94104

(llsimxll)

Full Legal Name of Customer Entity: Legal Name: The Rancho Santiago Community College District - Santa Ana
Street: 1530 W. 17th Street

City: SantaAna State: CA

Postal Code: 92706 Country: United States

(“Customer”)

Customer Project Manager: Name: Mary Steckler

Email:  steckler_mary@sac.edu

Phone: 714-564-6839

(“Customer Project Manager”)

SimX Customer Order Effective Date: Nov 14,2023

(“Customer Order Effective Date”)

2. SAAS Service and On-Prem Software.

On-Prem Option: Customer is ordering On-Prem Server Option:

Yes, include On-Prem Server Option

18
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Fedak Arashi
The Rancho Santiago Community College District - Santa Ana

Fedak Arashi
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Fedak Arashi
Santa Ana
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Fedak Arashi
United States


No, decline On-Prem Server Option

SimX Subscription Term:

One year and two months beginning on the Customer Order Effective
Date.

SimX Software Fees

$18,000.00

Type of Licensing:

Select one:
[J Number of Permitted Users: N/A

M Number of Licensed Learner Devices: 6.00

3. SimX Support and On-Site Imple

mentation and Training Services.

SimX Professional Services:

Customer orders the following SimX Support and Implementation
Services, each as described in Exhibit B:

v Option One — Email Support
v Option Two — Email and Phone Support — number of CTCs:
VI Option Three — Remote Training — number of sessions: 1.00

VI Option Four — In-Person Installation and Training — number of
sessions: 0.00

SimX Professional Services Fees

$2,500.00

On-Site Services will be performed at
the following location(s):

Customer Technical Contact:

The Customer Technical Contact is the individual or individuals specified
below, or such other individual that Customer substitutes by written
notice to SimX in accordance with the notice provisions of the
Agreement.

Name:
Email:
Phone:

(“Customer Technical Contact” or “CTC”)

4. SimX Custom Scenario Development Services

SimX Development Services:

Customer orders the following SimX Development Services (as described
in the applicable SOW):

0.00 Custom Scenario Count

SimX Development Services Fees

$0.00
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Duration:

From the date of last signing of this Customer Order until delivery of the
last Deliverable under the corresponding SOW.

5. SimX Marketplace Scenarios

SimX Marketplace Scenarios:

Customer orders the following SimX Marketplace Scenarios:

Elsevier Curriculum
- 100+ Nursing SLS Cases developed by Elsevier

SimX VR Standard Curriculum
- Undifferentiated Chest Pain (ACLS)
- Pediatric Resuscitation (PALS)
- Neonatal Resuscitation (NRP)
- Motor Vehicle Accident (ATLS)
- Shortness of Breath (COVID)
- Septic Shock
- Preeclampsia

] SimX will not be providing Marketplace Scenarios under this SimX
Customer Order

SimX Marketplace Fees

$0.00

SimX Curriculum Fees

$33,000.00

Duration:

One year and two months beginning on the Customer Order Effective
Date.

6. Hardware Products Supply.

Hardware Products

0.00 VR Hardware Sets
0.00 Moderator Laptops

] SimX will not be providing Hardware Products under this SimX
Customer Order.

Purchase Price of Hardware Products

$0.00 (Pricing may be updated by SimX upon 30 days’ prior notice to
Customer.)

SimX Hardware Products will be
delivered to the following location(s)
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7. Signature Approval.

The parties hereby agree to the terms of this Customer Order, effective as of the Customer Order Effective
Date. This Customer Order will only be considered a valid and binding agreement upon final signature by SimX and
Customer Project Manager. Customer Project Manager represents and warrants that he or she is authorized to sign
for and bind Customer with respect to the subject matter of this Customer Order. No changes to this Customer
Order will be considered valid unless they have been made in writing and duly signed by SimX and the Customer
Project Manager. Anything to the contrary will be considered null and void.

SimX CUSTOMER

Ruan Ribeira o e

By: Ryan\R{ibeira (Nov 20, 2023 09:46 PST) By

Signature Signature
Name: Ryan Ribeira Name: Iris I. Ingram
Print or Type Print or Type
Title: CE© Title: Vice Chancellor of Business Services
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EXHIBIT B

SimX Support and Implementation Services

1. General. Subject to Customer’s payment of the applicable Fees, SimX will provide Support Services described in this
Exhibit B to Customer during the Subscription Term, commencing upon the Customer Order Effective Date for the Customer
Order under which Support Services are ordered by Customer.

2. Definitions. The following additional defined terms are used in this Exhibit B. Capitalized terms used in this Exhibit B
and not otherwise defined have the meanings set forth in the body of the Agreement.

2.1 “Advanced Support Services” means First Level Support and Second Level Support services.

2.2 “Availability Percentage,” with respect to the SAAS Service, means the amount of time measured in minutes
that the SAAS Service could be available during Business Hours divided by the difference between such potential availability
less the Downtime.

2.3 “Business Hours” means Monday through Friday from 9AM to 5PM Pacific Time, excluding U.S. Federal
Holidays.

2.4 “Downtime” means the amount of time, measured in minutes during Business Hours, in a given month that
the Services are not available other than Non-SimX Downtime. For avoidance of doubt, Errors may exist does not mean that
the SAAS Service is not available, unless such Errors cause the SAAS Service to be unable to display and run Scenarios and are
not caused by Non-SimX Downtime.

2.5 “Error” means a reproducible defect or combination of defects in the SAAS Service or On-Prem Software that
result in a failure of the SAAS Service or On-Prem Software, when used in accordance with the Documentation, to function
substantially in accordance with the Documentation. Errors are classified as follows:

(a) Severity 1: The Error renders the SAAS Service or On-Prem Software inoperative or causes a
complete failure of the SAAS Service.

(b) Severity 2: The Error materially affects the performance of the SAAS Service or On-Prem Software, or
materially restricts Customer’s use of the SAAS Service or On-Prem Software (for example, important
SAAS Service or On-Prem Software features are unavailable with no acceptable workaround).

(c) Severity 3: The Error causes only a minor impact on Customer’s use of the SAAS Service or On-Prem
Software.

(d) Severity 4: Although an Error exists, it does not impact the operation of the SAAS Service or On-Prem
Software. The Error causes minor inconveniences such as cosmetic problems or Documentation
inaccuracies.

2.6 “Error Correction” means either: (a) an Update that corrects an Error; or (b) a procedure or routine that,
when observed in the regular operation of the SAAS Service or On-Prem Software, eliminates the practical adverse effect of an
Error on Customer.
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2.7 “First Level Support” means responding to and solving basic end user problems relating to the SAAS Service,
On-Prem Software or Documentation. First Level Support includes the following:

(a) responding to questions from end users regarding the SAAS Service, On-Prem Software or

Documentation; and

(b) reasonable efforts to diagnosis the root cause of any incident involving the SAAS Service or
On-Prem Software, including determining if the incident:

(i) is the result of a configuration problem or a problem with other software or hardware
installed by Customer or any end user;

(ii) is the result of an end user error;
(iii) is the result of a problem known to Customer;
(iv) is reproducible in the applicable environment;
(v) has been addressed by a prior distributed Update that has not been installed; or
(vi) is the result of an Error.
2.8 “Non-SimX Downtime” means all periods of time during which the SAAS Service is not available due to any

reason other than an Error, including periods during which the SAAS Service is not available due to (a) scheduled maintenance
or downtime; (b) any Customer Infrastructure, Customer-provided data, Customer Security Measures, or other items for
which Customer is responsible under the Agreement, including as set forth in Article 4 of the Agreement; (c) any third party
software, hardware, services or other materials; or (d) any force majeure event as described in Section 12.5 of the Agreement.

2.9 “Second Level Support” means responding to incidents that are not resolved under First Level Support and, if
applicable, resolving Errors that give rise to such incidents.

2.10 “Customer Technical Contact(s)” has the meaning set forth in the applicable Customer Order Form.
3. Support Responsibility

3.1 Option One — Email Support. SimX will provide email and internet-based First Level Support and Second Level
Support to Permitted Users. When a Permitted User submits a report request, SimX will make commercially reasonable efforts

to respond in a timely manner.

3.2 Option Two — Phone Support. In addition to the support services provided in Tier One above, SimX will
provide phone-based support during Business Hours for up to that number of Customer Technical Contacts set forth in the
applicable Customer Order Form.

3.3 Option Three — Remote Training. SimX will perform that number of virtual training sessions with Customer
Personnel as indicated on the Customer Order Form to assist Customer Personnel with the setup and operation of the
Hardware and/or Software ordered by Customer from SimX. Each virtual training session will be conducted via teleconference,
videoconference, or some other virtual method, and will be scheduled at the parties’ convenience.
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3.4 Option Four — In-Person Installation and Training. SimX will perform that number of on-site implementation
and training services for Customer to assist in the setup, installation, and operation of the Hardware and/or Software ordered
by Customer from SimX. Each session will be scheduled at the parties’ convenience.

3.5 Additional Emergency On-Site Support Services. Customer may, from time to time, request emergency on-
site support from SimX, beyond the support described above. SimX will use commercially reasonable efforts to provide such
emergency on-site support to Customer, subject to the availability of appropriate SimX personnel. Customer will pay SimX for
such on-site support at SimX'’s then-standard rates, and will additionally reimburse all costs and expenses that SimX
reasonably incurs in connection with On-Site Services.

4, Customer Responsibilities.

4.1 Error Reporting. Customer will report to SimX all Errors experienced by Customer. Each such Error
report will include sufficient information to enable SimX to reproduce and verify the Error. SimX will acknowledge each such
reported Error via telephone, facsimile transmission, or electronic mail to the Technical Contact, and will use commercially
reasonable efforts, consistent with the severity of the Error as determined by SimX, to reproduce and verify the Errors and
provide an Error Correction.

4.2 On-Site Support Services. Customer is responsible for ensuring that SimX personnel will have

sufficient access to Customer facilities, personnel, and equipment necessary to perform any services, and that any necessary
Hardware not provided by SimX is available as needed to SimX personnel to provide the Services. If SimX is not able to
perform due in whole or in part to Customer’s provision of insufficient access to such facilities, personnel or equipment, fees
and expenses will remain due and payable by Customer. Customer will provide a suitable and safe work environment for SimX
employees and subcontractors while such employees and subcontractors may be on Customer’s premises. While on Customer
premises, SimX’s employees and subcontractors will comply with reasonable security practices and procedures generally
prescribed by Customer, provided that Customer has given SimX notice of such security practices and procedures. SimX
employees and subcontractors will not be required to sign any waivers, releases or other documents to gain access to
Customer’s premises in connection with the performance of the SimX Services, and any such waivers, releases or other
documents will be invalid and will have no effect. SimX may replace or change employees and subcontractors as required.

5. Updates. SimX will provide Customer with all Updates as and when SimX makes such Updates generally available to
its end user customers receiving maintenance and support services from SimX. Customer acknowledges and agrees that,
except as otherwise expressly set forth in this Exhibit B with respect to Error Corrections, SimX is under no obligation to issue
Updates and that the obligation to make available any Updates applies only to those Updates that SimX commercially releases
to its customers generally. SimX will provide updated Documentation reflecting Updates, as available.

6. Service Limitations. Notwithstanding anything to the contrary stated in the Agreement, SimX is not obligated to
provide Support Services if the problem or incident at issue resulted from any of the following: (a) modification of or damage
to the Software (excluding Updates or other modifications made by SimX); (b) failure of Customer Infrastructure or
Customer’s failure to provide adequate Customer Infrastructure; (c) negligence of Customer or any Permitted User; (d) a cause
or causes beyond the reasonable control of SimX; (e) attempted maintenance by unauthorized persons; (f) Customer’s
improper use or installation of the Software; (g) use of other than the most recent version of the Software provided by SimX,
including any failure to install and use any Error Correction or other Update; or (h) Non-SimX Downtime.

7. Customer Responsibilities. Customer will promptly implement all Error Corrections and other Updates furnished by
SimX, and will cooperate with and assist SimX in the provision of the Support Services, including providing all Cooperation
reasonably requested by SimX. Customer is responsible for providing adequate instructions for use and warnings in
connection with any Hardware Products, Headsets, related accessories and software and for ensuring that such items are
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being used in an appropriate and safe manner, including in accordance with any applicable safety standard or regulation. In
addition, SimX will notify Customer promptly if such SimX employees are no longer engaged in providing Support Services
(whether as a result of termination of employment, transfer or otherwise) in order to enable Customer to appropriately
manage access to its networks and systems.
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EXHIBIT C

Terms of Sale for Hardware Products

1. General. Subject to the terms set forth in the applicable Customer Order, Statement of Work, and this Exhibit C, SimX
will use reasonable efforts to supply the Hardware Products to Customer in accordance with the provisions of this Exhibit C.

2. Definitions. The following additional defined terms are used in this Exhibit C. Capitalized terms used in this Exhibit C
and not otherwise defined have the meanings set forth in the body of the Agreement.

2.1 “Hardware Products” means the third-party equipment and other hardware products set forth in a Customer
Order.

2.2 “Purchase Price” means the price set forth in a Customer Order for Hardware Products.

2.3 “Manufacturer” means the third-party manufacturer of the Hardware Products.
3. Ordering. All orders for Hardware Products shall be made by written purchase order. All purchase orders will

reference the Contract Order Form to which this Exhibit C is attached. No order shall be binding upon SimX until accepted by
SimX in writing, and SimX shall have no liability to Customer with respect to purchase orders that are not accepted. Customer
shall submit purchase orders to SimX in accordance with SimX’s then current lead times. Orders may be changed or amended
only by written agreement signed by both SimX and Customer, setting forth the particular changes to be made and the effect,
if any, of such changes on the price and time of delivery, except that when Customer requires expedited service involving
overtime, overtime charges will be added at SimX'’s sole discretion to the Purchase Price. Any purchase order, memorandum,
or other instrument issued by Customer in connection with this transaction is for Customer internal use only and its terms
shall be of no force and effect with respect to the transaction covered by this Exhibit C. Customer may not cancel a purchase
order unless such cancellation is expressly agreed to in writing by SimX. In such event, SimX will advise Customer of the total
charge for such cancellation, and Customer agrees to pay such charges, including, but not limited to, storage and shipment
costs, costs of producing non-standard materials, costs of purchasing non-refundable materials, cancellation costs imposed on
Seller by its suppliers, and any other cost resulting from cancellation of this order by Customer which is permitted by SimX.
Certification of such costs by SimX’s certified public accountants shall be conclusive.

4, Shipping and Expenses. Except as otherwise set forth in the applicable Customer Order, Customer will pay in addition
to the Fees, (a) shipping charges (for destinations located outside the continental United Sates), including packing, delivery,
and insurance; and (b) SimX'’s reasonable out-of-pocket expenses incurred in the course of providing SimX Services, including
travel and accommodations.

5. Price. Purchase prices of Hardware Products as of the date of the Customer Order to which this Exhibit C is attached
are as set forth in the applicable Customer Order (“Purchase Price(s)”). Purchase Prices may be changed effective upon notice
to Customer.

6. Payment. Customer will pay to SimX the Purchase Price for Hardware Products ordered by Customer in U.S. dollars no
later than thirty (30) days after the date of SimX’s invoice for such Hardware Products.

7. DISCLAIMER OF WARRANTIES. ALL HARDWARE IS PROVIDED “AS IS” AND “AS AVAILABLE” BY SIMX. SIMX DOES NOT
MAKE ANY REPRESENTATIONS OR WARRANTIES OR CONDITIONS OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING
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ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT WITH RESPECT TO
THE HARDWARE PRODUCTS OR THEIR USE. HARDWARE PRODUCTS ARE MANUFACTURED BY THIRD PARTIES AND TO THE
EXTENT SIMX HAS THE RIGHT TO DO SO, ACCORDINGLY, CUSTOMER ACKNOWLEDGES AND AGREES THAT SIMX DOES NOT
PROVIDE ANY WARRANTIES OR CONDITIONS IN CONNECTION WITH THE HARDWARE PRODUCTS OR THEIR USE. SIMX WILL
PASS THROUGH TO CUSTOMER THE MANUFACTURER’S WARRANTIES TO CUSTOMER. CUSTOMER AGREES TO LOOK SOLELY TO
THE MANUFACTURER IN CONNECTION WITH ANY ERRORS, DEFECTS, OR OTHER ISSUES OR CONCERNS ARISING FROM THE
HARDWARE PRODUCTS OR THEIR USE. SIMX DOES NOT REPRESENT THAT CUSTOMER’S USE OF THE HARDWARE WILL BE
SECURE, UNINTERRUPTED OR ERROR FREE. NO STATEMENT OR INFORMATION, WHETHER ORAL OR WRITTEN, OBTAINED
FROM SIMX IN ANY MEANS OR FASHION SHALL CREATE ANY WARRANTY OR CONDITION WITH RESPECT TO THE HARDWARE
PRODUCTS. SIMX IS NOT RESPONSIBLE NOR LIABLE FOR THE FUNCTIONALITY, RELIABILITY, OPERATION OR PERFORMANCE OF
HARDWARE PRODUCTS. CUSTOMER REPRESENTS AND WARRANTS THAT IT HAS ADVISED AND WILL ADVISE ITS PERMITTED
USERS TO READ AND UNDERSTAND ANY WARNINGS AND INSTRUCTIONS PROVIDED BY THE HARDWARE MANUFACTURER,
AND CUSTOMER WILL REVIEW SUCH WARNINGS AND INSTRUCTIONS PERIODICALLY WITH ITS PERMITTED USERS IF UPDATED
BY THE MANUFACTURER. CUSTOMER IS SOLELY RESPONSIBLE FOR PROVIDING ADEQUATE TRAINING REGARDING THE
WARNINGS AND INSTRUCTIONS IN CONNECTION WITH THE USE OF THE HARDWARE TO CUSTOMER’S AFFILIATES AND
PERMITTED USERS. THE PROVISIONS OF THIS SECTION & SHALL APPLY NOTWITHSTANDING ANYTHING TO THE CONTRARY SET
FORTH IN THE AGREEMENT TO WHICH THIS EXHIBIT IS ATTACHED.
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EXHIBIT D

Custom Scenario Distribution Terms

1. Distribution Right. Customer hereby grants to SimX the worldwide, perpetual, irrevocable, non-terminable right and
license to copy and distribute (directly or indirectly through multiple tiers) all or any portion of the Custom Scenarios through
any means or medium whether now known or later discovered. SimX shall have the right to establish the fees, if any, for
Custom Scenarios made available through the SimX Marketplace.

2. Reporting. Each calendar quarter by the end of such calendar quarter, SimX will report to Customer the amounts that
SimX received in payment for access to the Custom Scenarios provided by SimX to SimX end customers in the prior calendar
guarter, together with the Earned Credit for such calendar quarter (“Earnings Report”). For purposes of this Exhibit D,
“Earnings” means an amount equal to 34% of the amounts that SimX received in payment for access to the Custom Scenarios
provided by SimX (directly or through its distribution channel) to end customers during the period commencing on the
Customer Order Effective Date for the Customer Order pursuant to which Development Services were ordered to develop the

Custom Scenario and expiring two years thereafter.

3. Election; Credit or Payment. If Customer’s election is not specified in a Customer Order, Customer will notify SimX in
writing of its election either to obtain an Earned Credit (in the amounts set forth below), or obtain the cash value of the

Earnings, as follows:

(a) Earned Credit Election: if Customer’s election to obtain an Earned Credit is received within 60 calendar

days of the date of the Earnings Report to obtain an Earned Credit (as defined below), Customer may elect to
obtain a credit in an amount equal to the sum of the Earnings, plus 50% of the Earnings, and if Customer’s
election to obtain an Earned Credit is received 61 or more calendar days after the date of the Earnings Report
but prior to the third anniversary of the date of the Earnings Report, Customer may elect to obtain a credit in
an amount equal to the Earnings (each an “Earned Credit”). Earned Credits will be applied only to fees
payable for the SAAS Service, On-Prem Software or SimX Professional Services that have already accrued as
of the date of the applicable Earnings Report or within three calendar years after the date of the applicable
Earnings Report. SimX will, within five (5) calendar days of receipt of Customer’s election to obtain an Earned
Credit, apply the Earned Credit first to any outstanding Customer invoices and then to any invoices submitted
within three calendar years after the date of the applicable Earnings Report.

(b) Cash Value: Customer may elect, by written notice provided to SimX within 60 calendar days of the date
of an Earnings Report, to receive in lieu of the Earned Credit, a payment in an amount equal to the cash value
of the Earnings, which will be paid to Customer within 60 days of SimX’s receipt of Customer’s election

notice.

If no such notice of election is received within the foregoing time periods following the date of the Earnings
Report, then no Earned Credit or monetary payment will be due or owing to Customer with respect to
exercise of the rights and licenses granted hereunder by Customer with respect to all or any portion of the
Custom Scenarios.

Notwithstanding anything to the contrary stated herein, if the Earnings in any calendar quarter are less than
$100, then the foregoing right to elect an Earned Credit or cash value equivalent will not apply to such
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calendar quarter and SimX shall have no obligation under Section 2 or Section 3 of this Exhibit D with respect
to such calendar quarter.
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EXHIBIT E

Marketplace Scenarios License Agreement

1. DEFINITIONS.

Capitalized terms used and not otherwise defined in this Marketplace Scenarios License Agreement (this
“Agreement”) shall have the meanings set forth in the Software License and Services Agreement between Customer and SimX
(“SLSA”).

1.1 “Case Content” means text, images, audio, video, audio-video, data and other information in any form or
media integrated into a Licensed Scenario.

1.2 “Licensed Scenario” means an exercise module for educational and training purposes specified in a Customer
order placed through the SimX Marketplace, including the Software and Case Content made available to Customer as part of
such module and any Documentation and Updates provided by SimX to Customer in connection with such module.

1.3 “Permitted User” shall have the meaning set forth in the SLSA, or if not defined in the SLSA, then (a) any
student, trainee, employee or independent contractor of Customer or (b) non-employee physicians or other medical
professionals or trainees, in each case that are authorized by Customer to access the SAAS Service or the On-Prem Software.

1.4 “SimX Marketplace” means the online site, direct sales representative(s), distributor sales, and other channels
through which Licensed Scenarios can be ordered.

2. SLSA; RIGHTS AND LICENSES.

2.1 Limited License Grant and Scope. Subject to the terms and conditions of the SLSA and this Agreement,
Customer’s rights and licenses under the SLSA extend to the Licensed Scenarios to the same extent that they extend to Scenarios
licensed under the SLSA. Customer and SimX acknowledge and agree that Licensed Scenarios obtained through the SimX
Marketplace are hereby included within the definition of “Scenarios” under the SLSA. Except as may be otherwise expressly set
forth in this Agreement, all restrictions and limitations on Customer’s rights and licenses and all disclaimers of warranties and
limitations of liability set forth in the SLSA apply to Licensed Scenario in the same manner that they apply to other products or
services made available under the SLSA.

2.2 No Support. Notwithstanding anything to the contrary stated in the SLSA, SimX has no obligation to provide
support, maintenance, Updates or other new versions of Licensed Scenarios under this Agreement or the SLSA. If Updates or
new versions of Licensed Scenario are made available to Customer, however, they are included under this Agreement and the
SLSA as “Licensed Scenarios” and “Scenarios” and are subject to the terms and conditions of this Agreement and the SLSA.

3. Case Content; Decision-making. Customer acknowledges that, as between SimX and Customer, all Case Content
including educational material, medical case study distinctions, and diagnostic decision-making assessment criteria are
Customer’s responsibility. Customer acknowledges that SimX is not responsible for determining the type of, or criteria needed,
for a medical case and diagnostic decision-making assessment, nor is SimX responsible for deficiencies in or performance of the
steps, procedures or other aspects of the Licensed Scenarios. SimX does not act upon any Case Content or data generated by or
for Customer in any professional capacity (including clinical decision-making) or determine the type of procedures appropriate
for Customer to make such assessment. Customer must determine such assessments. Nothing in the Licensed Scenarios,
Documentation or other information or results made available under or in connection with this Agreement are intended to
substitute for Customer’s or health care providers’ independent clinical and business judgment. Without limiting the foregoing,
as between SimX and Customer, Customer remains solely responsible for ensuring the quality, sufficiency and legality of the
clinical and business judgments, medical case management and diagnostic assessments, and other decisions made using the
Licensed Scenarios, Documentation or other information or results made available under or in connection with this Agreement.
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Any risk arising out of or relating to the Licensed Scenario that may result in improper medical treatment, injury, property
damage, or other damages is entirely allocated to Customer.

4. Termination. This Agreement is effective until the earlier of: (i) expiration or termination of the SLSA, or (ii) termination
of this Agreement by SimX. SimX may terminate this Agreement at any time by written notice if Customer breaches any of the
provisions of this Agreement or the SLSA. Upon termination of this Agreement, Customer agrees to cease all use of the Licensed
Scenarios, return to SimX or destroy the Licensed Scenarios and all Documentation and related information and materials in
Customer’s possession, and so certify to SimX. Except for the license granted herein and as expressly provided herein, the other
terms of this Agreement will survive expiration or termination.

5. Disclaimer of Warranties. THE LICENSED SCENARIOS, DOCUMENTATION, AND ANY OTHER PRODUCTS, COMPONENTS
OR SERVICES PROVIDED UNDER THIS AGREEMENT ARE PROVIDED “AS IS” WITH NO WARRANTIES OR CONDITIONS
WHATSOEVER, EXPRESS OR IMPLIED. TO THE FULL EXTENT PERMITTED BY LAW, SIMX DISCLAIMS ALL WARRANTIES AND
CONDITIONS, INCLUDING ANY IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE, NONINFRINGEMENT, OR QUIET ENJOYMENT, AND ANY WARRANTIES ARISING OUT OF COURSE OF DEALING OR
TRADE USAGE. WITHOUT LIMITATION OF THE GENERALITY OF THE FOREGOING, SIMX DOES NOT WARRANT OR PROVIDE ANY
CONDITION THAT USE OF THE SOFTWARE WILL BE UNINTERRUPTED, ERROR FREE OR SECURE, OR THAT ALL DEFECTS WILL BE
CORRECTED.
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INSTRUCTIONS AND CONDITIONS

Orders will be placed by the Purchasing Department only, either by a written purchase order or verbally indicating a purchase order number with documentation to follow, if requested
by the vendor. All other orders are unauthorized.

Certain District personnel are authorized to charge against blanket purchase orders. Their names are listed on the purchase order. Vendors are encouraged to ask for identification
from the employee prior to releasing merchandise and shall be solely responsible for ensuring they obtain valid authorization for any purchase order charge. The District has the right
to refuse payment if an unauthorized person charges against the blanket purchase order. The District shall not be bound by any oral statement by any District employee with respect
to the terms and conditions of this purchase order. This purchase order, along with any written agreement validly executed by the District constitutes the complete and total agreement
between the District and vendor and supersedes any and all previous agreements, understandings or commitments by the District.

If applicable, vendor shall comply with all applicable regulations set forth by the Department of Industrial Relations (DIR) and specifically the DIR registration requirement set forth in
Labor Code section Labor Code section 1725.5 and shall indemnify the District for any damage, claim or violation as set forth in the section below labeled “Liabilities”.

All invoices should be sent to Rancho Santiago Community College District, Accounts Payable, 2323 N. Broadway, Santa Ana, CA 92706-1640.

Trade-ins are always sold in “as is” condition and the responsibility of the vendor to make inspection. District makes no warranty as to the condition, state or fitness for any particular
purpose for any trade-in property offered by the District.

All deliveries must be sent and delivered to the shipping address indicated hereon and all transportation charges must be prepaid by vendor. All costs for delivery, drayage, freight,
or for the packaging of said articles are to be borne by the vendor unless otherwise specified in writing. Delivery must be made within time specified.

All containers, drums, carboys, etc., which are to be returned must be shipped on a no-charge or consignment basis, unless otherwise specified in writing.

LIABILITIES: The vendor shall hold the Rancho Santiago Community College District Board of Trustees, its officers, agents, and employees harmless from liability of any and all
claims, actions, suits, proceedings, costs, expenses, damages, and liabilities including attorney’s fees, arising out of, connected with, or resulting from the equipment, materials, and
services, including without limitation, the manufacture, selection, delivery, possession, use, operation or return of any product provided by or through the vendor regardless of any
third party involvement.

ACCESSIBILITY: Vendor shall make reasonable efforts to ensure that the products or services to be provided under this agreement will comply with the accessibility requirements
of Section 508 of the Rehabilitation Act of 1973, as amended (29 U.S.C. § 794d), and its implementing regulations set forth at 36 Code of Federal Regulations part 1194, and similar
Applicable Laws, and all guidelines and interpretations issued pursuant thereto, prior to the time they are to be delivered or used by the District.

SAFETY REQUIREMENTS: All vendors must ensure all equipment meets all federal, state, and local requirements regarding health and safety and shall indemnify Rancho Santiago
Community College District from any claim arising from failure to ensure compliance with any applicable law as set forth in the “Liabilities” section above.
PENALTIES: Any unpaid balances will only be paid up to the day of default only.

ASSIGNMENT OF CONTRACT: No contract awarded under this proposal shall be assigned, except with the written approval of the Rancho Santiago Community College District
Board of Trustees or their duly authorized representative.

DEBARMENT AND SUSPENSION: In accordance with Executive Orders 12549 & 12689 (Debarment and Suspension), vendor certified by entering into this transaction that neither
it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from this transaction by any federal department or agency.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER
H:Purchasing Department/PO Backer Revised



BP 3821 Gift Ban Policy

References:
California Code of Regulations, Title 2, Sections 18730 et seq.
California Government Code, 87200 and 54950

Definitions
For the purposes of this policy:

1. District means the Rancho Santiago Community College District, including Santa Ana College, Santiago Canyon College, and the educational
centers affiliated with the colleges.

2. District officer means every person who is elected or appointed to the District Board of Trustees.

3. Designated employee means every employee of the District who is designated in the District's Conflict of Interest Policy/Regulation to file a
statement of economic interests and every member of a board or committee under the jurisdiction of the Board of Trustees required to file such a
statement.

4. Doing business with the District means:
a. Seeking the award of a contract or grant from the District; or
b. Having sought the award of a contract or grant from the District in the past twelve (12) months; or

c. Being engaged as a lobbyist or lobbyist firm, as defined in this article, from the time of such engagement until twelve (12) months after the
award of the contract grant, permit, or other entitlement for use, which was the subject of the engagement; or

d. Having an existing contractual relationship with the District, until twelve (12) months after the contractual obligations of all parties have been
completed; or

e. Seeking, actively supporting, or actively opposing the issuance, by the District, of a discretionary permit, or other discretionary entitlement for
use, or having done any of these things within the past twelve (12) months.

5. Gift shall have the meaning it is defined to have in the California Political Reform Act, and the regulations issued pursuant to that Act, except
that the following shall not be deemed to be gifts:

a. Meals, beverages, and free admission at any event sponsored by, or for the benefit of, a bona fide educational, academic, or charitable
organization, and commemorative gifts from such organizations with a cumulative value from any single source of fifty dollars ($50.00) or less
during any twelve-month period.



b. Flowers, plants, balloons or similar tokens which are given to express condolences, congratulations, or sympathy for ill health, or to
commemorate special occasions, provided that gifts made or received under this exemption shall not exceed a value of fifty dollars ($50.00) from
any single source in any calendar year.

c. A prize awarded on the basis of chance in a bona fide competition not related to the official status of the District officer or designated employee.

d. Gifts from any agency of a foreign sovereign nation, provided that such gifts are unconditionally donated by the District officer or designated
employee to the District official designated by the Chancellor in an administrative regulation within forty-five (45) days of receipt, and the District
officer or designated employee does not claim any tax deduction by virtue of such donation.

e. Food, beverages, and free admission provided by a governmental agency or provided to the public at large, for ceremonial functions
commemorating the groundbreaking, opening, or naming of a governmental facility.

f. Food and beverages consumed by District officers or designated employees that total less than $5.00 per occasion.

6. Lobbyist shall mean any individual, including an attorney, who is employed or contracts for consideration, other than reimbursement of
reasonable travel expenses, to communicate directly with any District officer or designated employees for the purpose of seeking, actively
supporting, or actively opposing the award of a contract or grant from the District or the issuance, by the District, of a discretionary permit, or other
discretionary entitlement for use. An attorney shall not be considered a lobbyist when performing activities which can only be performed by a
person admitted to the practice of law.

7. Lobbyist firm shall mean (I) any business entity, which is employed or contracts for consideration, other than reimbursement of reasonable
travel expenses, to communicate directly with a District officer or designated employee for the purpose of seeking, actively supporting or actively
opposing the award of a contract or grant from the District, or the issuance, by the District, of a discretionary permit, or other discretionary
entitlement for use, or (2) any business entity of which any member or employee is a lobbyist.

8. Principal shall mean any individual or business entity which employees or contracts with a lobbyist or lobbyist firm for any of the purposes
stated in subsection (6) or (7) of this section.

9. Anindividual or business entity shall be deemed to be employed or contracting to communicate directly with a District officer or designated
employee if it is reasonably foreseeable that in the course of employment or in the course of performing the contract the individual or an employee
of the entity will have a telephone conversation or a discussion with any District officer or designated employee, outside of any meeting governed
by the Ralph M. Brown Act (which is codified in the California Government Code commencing with section 54950), for the purpose of seeking,
actively supporting, or actively opposing the award of a contract or grant from the District, or the issuance, by the District, of a discretionary permit,
or other discretionary entitlement for use.

10. An individual lobbyist who is an officer, partner or employee of his or her principal shall be deemed to be "engaged" within the meaning of this
section on the first occasion on which he or the engages in a telephone conversation or discussion described in subsection (9) of this section. A

lobbyist firm, or an individual lobbyist who is not an officer, partner or employee of his or her principal shall be deemed to be "engaged" within the
meaning of this section upon the completion an agreement, oral or written, to provide the services specified in subsection (6) or (7) of this section.



Prohibitions
1. No person who is doing business with the District shall make any gift to any District officer.

2. No person who is doing business with the District shall make any gift to any designated employee who, by virtue of his District employment,
could make a governmental decision, participate in making a governmental decision, or use his or her official position to influence a governmental
decision regarding the pending business of the donor, or who has done any of the above during the twelve (12) months preceding the donation.

3. No District officer shall solicit or accept any gift from any person whom he knows, or has reason to know, is doing business with the District.

4. No designated employee shall solicit or accept any gift from any person whom he knows, or has reason to know, is doing business with the
District, when such employee, by virtue of his District employment, could make a governmental decision, participate in making a governmental
decision, or use his or her official position to influence a governmental decision regarding the pending business of the donor, or has done any of
the above during the twelve (12) months preceding the donation.

5. No District officer nor designated employee shall accept any gift when the identity of the donor is not known to the District officer or
designated employee.

Violations and Enforcement

1. Any District officer in violation of this policy shall be subject to removal from a position of a Board officer, removed as a Chair or member of a
standing or ad hoc committee and may be censured or reprimanded pursuant to enforcement of the Board's ethics policies. The Board must take
action on any alleged violation of this policy in open session.

2. Any designated employee in violation of this policy shall be subject to discipline, including reprimand, suspension and dismissal. A
designated employee who sits on a board or committee under the jurisdiction of the Board of Trustees may be removed by the Board if found to be
in violation of this policy.

3. The Chancellor and College Presidents will ensure there is annual training sessions on ethics for District officers and all employees, and the
ethics training shall include discussions about this policy, the Board policies on ethics and updates on the Fair Political Practices Commission's
rulings and policies concerning gifts. All new employees of the District must take a training course on ethics arranged by the District. While all
employees are not covered by the prohibitions and restrictions of this policy, it is important that all employees are aware of the District's policy on
gifts to ensure compliance.

4. The Chancellor shall establish an administrative regulation that ensures district employees and officials follow this policy.

Adopted: April 25,2016
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	Article 1. DEFINITIONS
	1.1 “Affiliate,” with respect to a Party, means a corporation, partnership or other entity controlling, controlled by or under common control with such Party, but only so long as such, control continues to exist. For purposes of this definition, “cont...
	1.2 “Confidential Information” has the meaning set forth in Section 6.1.
	1.3 “Content” means text, images, audio, video, audio-video, data and other information in any form or media whether now known or later devised.
	1.4 “Custom Scenario” means a Scenario customized using Customer Case Content.
	1.5 “Customer Case Content” means the Content provided by Customer to SimX, to be integrated by SimX into the Custom Scenarios, including by way of example any educational material, medical case study distinctions, diagnostic decision-making assessmen...
	1.6 “Customer Infrastructure” has the meaning set forth in Section 4.1.
	1.7 “Customer Order Effective Date” has the meaning set forth in the applicable Customer Order.
	1.8 “Customer Order Form” means the order form in the form attached to this Agreement as Exhibit A.
	1.9 “Customer Order” means a completed Customer Order Form executed by the Customer Project Manager and SimX.
	1.10 “Customer Project Manager” means the individual or individuals designated by Customer as the authorized signatory to bind Customer to this Agreement and to all subsequent Customer Orders.
	1.11 “Customer Technical Contact” means the individual or individuals designated by Customer as the authorized contact for communications regarding the Support Services.
	1.12 “Customer-Provided Third-Party Software” means third party software that is part of the SimX minimum requirements set forth in the Documentation.
	1.13 “Deliverables” means the specific work product to be developed under an SOW for Development Services.
	1.14 “Designated Machine” means the machine or machines enabled to access the SAAS Service by use of the Learner Client.
	1.15  “Development Services” means the services set forth in a SOW with respect to SimX’s development of a Custom Scenario based on Customer Case Content.
	1.16 “Documentation” means the textbooks, user guides, operating manuals, training materials, and technical specifications for the SAAS Service or On-Prem Software that SimX generally makes available to its Customers for the SAAS Service or On-Prem So...
	1.17 “Effective Date” shall have the meaning set forth on the signature page of this Agreement.
	1.18 “FERPA” means the Family Educational Rights and Privacy Act of 1974, 20 U.S.C. 1232g, a federal law designed to protect the privacy of students' education records.
	1.19 “HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as amended, the Health Information Technology for Economic and Clinical Health Act, Division A, Title XIII of the and including the American Recovery and Reinvestment ...
	1.20 “Implementation Plan” means the plan for Implementation Services, as further described in the applicable SOW.
	1.21 “Implementation Services” means the implementation, installation, integration and related services set forth in Exhibit B and the applicable Implementation Plan.
	1.22 “Intellectual Property Rights” means all (a) patents, patent disclosures and inventions (whether patentable or not), (b) trademarks, service marks, trade dress, trade names, logos, corporate names and domain names, together with all of the goodwi...
	1.23 “Learner Client” means the computer software in machine executable object code form to be installed on a Licensed Learner Device provided by Customer, at its sole expense, to enable Permitted Users to participate within the virtual environment.
	1.24 “Learner Device” means a device that meets the SimX minimum requirements for the Learner Client set forth in the Documentation and is identified as compatible with the SAAS Service within the Documentation.
	1.25 “Licensed Learner Device” means a Learner Device that has been enabled on a Designated Machine and on which the Learner Client is installed.
	1.26 “Moderator Client” means the SimX computer programs installed locally by Customer that enable users to interact with Scenarios.
	1.27 “On-Prem Software” means optional software add-on to the SAAS Service that enables use of the Moderator Client, Scenarios, and Learner Client without requiring always-on network access to the SimX cloud-based software-as-a-service platform, if an...
	1.28 “Open Source” means software or similar subject matter that is distributed under an open source license such as (by way of example only) the Apache License, BSD License, MIT License, or any other license identified as an open source license by th...
	1.29 “Permitted User” means (a) any student, trainee, employee or independent contractor of Customer or its Affiliates; or (b) non-employee physicians or other medical professionals or trainees, in each case that are authorized by Customer or its Affi...
	1.30 “SAAS Service” means the cloud-based software-as-a-service offering generally made available by SimX on a subscription basis to its customers as of the Customer Order Effective Date that provides education and training and is comprised of (withou...
	1.31 “Scenarios” means exercise modules for educational and training purposes, including Custom Scenarios. By way of example, in the healthcare setting, a Scenario may provide education or training in medical case management or diagnostic assessment c...
	1.32 “SimX Marketplace” means the online site accessible through the SAAS Service and through which Licensed Scenarios can be licensed.
	1.33 “SimX Professional Services” means, individually and collectively, the Development Services, Support Services, Implementation Services, Training Services and any other consulting or professional services, in each case that is ordered by Customer ...
	1.34 “Software” means the On-Prem Software or the software portions of the SAAS Service, as applicable
	1.35 “Statement of Work” or “SOW” means each a statement of work attached to or referenced in a Customer Order setting forth the scope, Deliverables, acceptance criteria (if any) and other details pertaining to the Development Services or Implementati...
	1.36 “Subscription Term” means, with respect to the SAAS Service or On-Prem Software, the duration of the rights to access and use such SAAS Service and On-Prem Software under this Agreement, as set forth in a Customer Order.
	1.37 “Support Services” means the maintenance and support services set forth in Exhibit B.
	1.38 “Term” means the term of this Agreement as set forth in Section 10.1.
	1.39 “Training Services” means the training services set forth in Exhibit B.
	1.40 “Updates,” means any bug fix, error correction, patch, or new version of or to the software portions of the SAAS Service or the On-Prem Software, in each case that SimX generally makes available to its customers without additional charge.
	1.41 “Usage Data” means data generated by SimX through Permitted User’s usage of the SAAS Service or the On-Prem Software, including through usage of the Moderator Client in the management and assessment of training exercise Scenarios.

	Article 2. ACCESS TO AND USE
	2.1 SAAS Service. Subject to the terms of this Agreement and Customer’s compliance therewith, if the SAAS Service is ordered by Customer pursuant to a Customer Order, then during the applicable Subscription Term, SimX authorizes Customer to: (a) allow...
	2.2 On-Premises Software License Option. Subject to the terms of this Agreement and Customer’s compliance therewith, if an On-Prem Software license is ordered by Customer pursuant to a Customer Order, then during the applicable Subscription Term, SimX...
	2.3 Documentation. Subject to the terms of this Agreement and Customer’s compliance therewith, if the SAAS Service is ordered by Customer pursuant to a Customer Order, then during the applicable Subscription Term, SimX hereby grants to Customer a none...
	2.4 Third Party Software; Open Source.
	(a) Third Party Terms. Third party software included within or incorporated or integrated into the SAAS Service or On-Prem Software may be subject to additional terms, conditions and limitations imposed by the relevant third party licensors (“Third Pa...
	(b) Open Source. Without limitation of the generality of Section 2.4(a), Customer acknowledges that the SAAS Service or On-Prem Software may contain Open Source software. To the extent any Open Source license requires that SimX provide Customer any ri...

	2.5 Permitted Users. Customer will ensure that all Permitted Users comply with the terms and conditions of this Agreement with respect to access and use of the SAAS Service or the On-Prem Software, and protection of SimX’s Confidential Information, an...
	2.6 License Restrictions. Customer will not (and will ensure that Permitted Users do not), except as expressly authorized by SimX in the installation of the Software licensed under a Customer Order or subject to applicable law, regulation, and/or gove...
	2.7 Custom Scenarios.
	(a) SimX is granted the rights and licenses set forth in Exhibit D with respect to Custom Scenarios.
	(b) Except for the rights and licenses expressly granted to SimX by Customer hereunder, Customer retains all of its rights in and to the Customer Case Content.
	(c) Customer represents and warrants that Customer has obtained and will continue to maintain all rights, title and interest in and to the Customer Case Content (including obtaining all required consents and authorizations) to grant the rights and lic...


	Article 3. SimX Professional Services and Hardware Product Supply
	3.1 SimX Professional Services. Subject to the provisions of this Agreement, including Article 3, SimX will use reasonable efforts to provide to Customer, those SimX Professional Services set forth in each Customer Order. SimX will not be responsible ...
	3.2 Hardware Product Supply. Subject to the provisions of this Agreement, including Article 3 and Exhibit C, SimX will use reasonable efforts to supply the Hardware Products set forth in each Customer Order in accordance with the provisions of Exhibit...
	3.3 No Conflicts. Notwithstanding the foregoing, Customer agrees, that SimX will not be restricted in any way from creating or developing case studies, Scenarios, virtual environments, software, programs or training modules for third parties, which ma...
	3.4 Ownership. Except for the rights and licenses expressly granted to Customer by SimX under Section 2.1, Section 2.2, and Section 2.7 and subject to Exhibit D of this Agreement, SimX retains all of its right, title and interest in and to the SAAS Se...

	Article 4. CUSTOMER RESPONSIBILITIES
	4.1 Customer Infrastructure. Except for SimX’s obligations, if any, to supply Hardware Products under a Customer Order, Customer is solely responsible for procuring, supporting, securing, connecting and maintaining any hardware, software, operating sy...
	4.2 Data Integrity and Data Standards.
	(a) Customer is solely responsible for ensuring the integrity of the Customer Case Content and any other Content provided to SimX, or that Customer inputs into the SAAS Service or any Software, and for ensuring that all such Content is compliant with ...
	(b) Customer acknowledges that, as between the Parties, all Customer-provided information and data are the responsibility of Customer. Customer acknowledges that SimX is not responsible for determining the type of data or information Customer provides...

	4.3 Antivirus and Firewall. Customer is solely responsible for providing firewall protection , antivirus protection, and intrusion monitoring with respect to the Customer Infrastructure (collectively, “Customer Security Measures”). Notwithstanding any...
	4.4 Access Credentials. The SAAS Service and On-Prem Software provide the ability for Customer to assign user IDs and passwords to Permitted Users (“Access Credentials”). Customer will provide Access Credentials only to Permitted Users, and will requi...
	4.5 Cooperation. Customer acknowledges that Customer’s timely provision of (and SimX’s access to) Customer’s equipment, assistance, cooperation, and complete and accurate information and data from the Customer Technical Contact, and Customer’s officer...
	4.6 Customer Case Content; Decision-making. Customer acknowledges that, as between the Parties, all Customer Case Content including educational material, medical case study distinctions, and diagnostic decision making assessment criteria are the respo...

	Article 5. PAYMENT TERMS
	5.1 Fees. In consideration for the rights and licenses granted in this Agreement and for the SimX Professional Services to be provided under this Agreement, Customer will pay the fees and other amounts set forth in each Customer Order (including under...
	5.2 Taxes. Customer represents and warrants that it is tax exempt in the State of California and will (i) upon request, provide SimX with a valid tax exemption certificate and (ii) promptly notify SimX of any change in Customer’s tax-exempt status. If...
	5.3 Audits.
	(a) Once each calendar year, upon at least ten (10) days’ prior written notice, SimX may audit Customer and Permitted Users to confirm Customer and such Permitted Users are in compliance with the terms, conditions and limitations of usage imposed unde...
	(b) SimX may audit all reported electronic communications necessary for accessing and using the SAAS Service, any Software or Documentation, including but not limited to, installation commands, usage information, meta-data and log files routinely comm...
	(c) If an audit reveals usage that exceeds the licenses obtained by Customer, the one-time Learner Client installation policy (set forth in Section 2.1), or any other underpayment of Fees, then SimX will invoice Customer, and Customer will promptly pa...
	(d) In compliance with state, federal, local law, and Customer policy, during the term of this Agreement and for a period of three years after termination, SimX shall permit Customer and its authorized representatives to review all SimX books, documen...


	Article 6. CONFIDENTIALITY
	6.1 Confidential Information. “Confidential Information” means all proprietary, technical or business information, ideas, materials, know-how or other subject matter disclosed or otherwise made available by one Party to the other Party that: (a) if di...
	6.2 Use and Disclosure Restrictions. The Party receiving Confidential Information (“Recipient”) agrees: (a) to maintain the Confidential Information of the Party disclosing such information (“Discloser”) in strict confidence; (b) not to disclose such ...
	6.3 Exclusions. The obligations of Recipient under Section 6.2 will not apply to any Confidential Information that: (a) is now or thereafter becomes generally known or available to the public, through no act or omission on the part of Recipient (or an...
	6.4 Authorized Disclosures. Notwithstanding anything to the contrary, Recipient may disclose Confidential Information provided by Discloser: (a) to its financial, accounting and legal advisors with a need to know for the purpose of providing services ...
	6.5 Return or Destruction of Confidential Information. Upon termination of the Agreement or support and maintenance, Recipient will promptly return to Discloser or, at Discloser’s option, destroy all tangible items and embodiments containing or consis...
	6.6 Injunctive Relief. Recipient agrees that, due to the unique nature of the Confidential Information, the unauthorized disclosure or use of the Confidential Information may cause irreparable harm and significant injury to Discloser, the extent of wh...

	Article 7. WARRANTIES
	7.1 Mutual Warranties. Each Party represents and warrants to the other Party that the execution, delivery and performance of this Agreement does not and will not contravene or constitute a default under, and is not and will not be inconsistent with, a...
	7.2 DISCLAIMER. EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE 7, THE SAAS SERVICE, ON-PREM SOFTWARE, DOCUMENTATION, SIMX PROFESSIONAL SERVICES AND ANY OTHER PRODUCTS, COMPONENTS OR SERVICES PROVIDED HEREUNDER ARE PROVIDED “AS IS” WITH NO WARRANTIES OR...

	Article 8. INDEMNIFICATION
	8.1 SimX Intellectual Property Indemnification. SimX will defend and/or settle any claim, demand, suit or proceeding (“Claim”) brought against Customer by a third party (except to the extent based on an Excluded Matter) alleging that the Software obta...
	8.2 Limitations. Notwithstanding the foregoing, SimX has no obligation to defend any Claim to the extent based on: (a) use of the SAAS Service, any Software or Documentation in a manner that is not permitted under the Agreement or that is inconsistent...
	8.3 Customer Indemnification. Upon SimX’s written request, Customer will defend and/or settle any and all Claims (including Claims alleging ordinary negligence resulting in personal or bodily injury, damage to tangible property or other product liabil...
	8.4 Indemnification Process. Each Party’s indemnity obligations set forth in this Article 8 are conditioned upon the Party seeking indemnification (a) providing prompt written notice to the other Party of any Claim for which indemnification is require...

	Article 9. LIMITATION OF LIABILITY
	TO THE FULL EXTENT PERMITTED BY APPLICABLE LAW AND NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY OR LIMITATION OF LIABILITY, (A) SIMX WILL NOT BE LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY OR PUNITI...

	Article 10. TERM AND TERMINATION
	10.1 Agreement Term. This Agreement will commence upon the Effective Date and will remain in effect until the expiration of all Customer Orders, unless terminated earlier pursuant to this Article 10.Notwithstanding the foregoing, at no point shall the...
	10.2 Customer Order Term. Each Customer Order will specify the corresponding Subscription Terms for the SAAS Service or On-Prem Software, as applicable, together with the duration of any accompanying SimX Professional Services, unless terminated earli...
	10.3 Termination. Either Party may terminate this Agreement (in whole or in part, including with respect to any Customer Order) by written notice to the other Party if (a) the other Party materially breaches this Agreement and does not cure the breach...
	10.4 Suspension. SimX will have the right to suspend Customer’s access to the SAAS Service or the On-Prem Software if (i) SimX determines in its sole discretion that (A) Customer or a Permitted User is engaged in activities that have resulted in or ar...
	10.5 Transition. Upon termination or expiration of this Agreement (except in the event of a termination by SimX for cause pursuant to Section 10.3), at Customer’s option and subject to Customer’s continued payment of all applicable Fees, for a period ...
	10.6 Effect of Termination. Upon any expiration or termination of this Agreement (or, if applicable, upon the expiration of the transition period described in Section 10.5), the rights and licenses granted to Customer hereunder will automatically term...

	Article 11. INSURANCE
	Article 12. mISCELLANEOUS TERMS
	12.1 Interpretation. For purposes of interpreting this Agreement, (a) unless the context otherwise requires, the singular includes the plural, and the plural includes the singular; (b) unless otherwise specifically stated, the words “herein,” “hereof,...
	12.2 Dispute Resolution.  The terms and conditions of this Agreement shall be governed by the laws of the State of California with exclusive jurisdiction and venue in Orange County, California.
	12.3 Solicitation. Unless otherwise specified in a Customer Order, neither Party will directly solicit for hire any employee of the other Party whose work relates to the subject matter of this Agreement during the term of this Agreement and for twelve...
	12.4 Assignment. Customer is not permitted to assign, whether voluntarily or involuntarily, by operation of law or otherwise, this Agreement without the prior written consent of SimX. SimX may assign, sell, transfer, delegate or otherwise dispose of t...
	12.5 Force Majeure. Neither Party will be liable to the other for failure or delay in performing its obligations under this Agreement (other than the obligation to make payments) if such failure or delay is due to acts of any governmental body, war, i...
	12.6 Notices. All notices required or permitted under this Agreement will be in writing and delivered in person, by confirmed facsimile transmission, by overnight delivery service, or by registered or certified mail, postage prepaid with return receip...
	If to SimX:   SimX, Inc.  Attn: Legal 548 Market St #87927 San Francisco, CA 94104
	If to Customer, to the address designated on the signature page hereto.
	12.7 Waiver. The waiver by either Party of a breach of or a default under this Agreement will not be effective unless in writing. The failure by either Party to enforce any provisions of this Agreement will not constitute a waiver of any other right h...
	12.8 Severability. If a court of competent jurisdiction holds any provision of this Agreement invalid or unenforceable, the remaining provisions of the Agreement will remain in full force and effect, and the provision affected will be construed so as ...
	12.9 Export Laws. Customer will comply fully with all relevant export laws and regulations of the United States and any other country (“Export Laws”) where Customer uses any of the SAAS Service, the On-Prem Software, Documentation or any other subject...
	12.10 Government End User Rights. Customer agrees that the SAAS Service, On-Prem Software and Documentation and any derivatives thereof are “Commercial Items” as defined in 48 C.F.R. § 2.101, and if Customer is the Government, then such use, duplicati...
	12.11 No Third Party Beneficiaries. This Agreement is made and entered into for the sole protection and benefit of the Parties and is not intended to convey any rights or benefits to any third party, nor will this Agreement be interpreted to convey an...
	12.12 Relationship of the Parties. This Agreement will not be construed as creating an agency, partnership, joint venture or any other form of association, for tax purposes or otherwise, between the Parties; and the Parties will at all times be and re...
	12.13 Authority to Bind Customer. Customer represents and warrants that the undersigned Customer Project Manager has the full and complete authority, power and discretion to manage Customer’s affairs and make determinations of matters under this Agree...
	12.14 Entire Agreement. This Agreement, including each Customer Order, constitutes the complete and exclusive understanding and agreement between the Parties and supersedes any and all prior or contemporaneous agreements, communications and understand...
	12.15 Accessibility of Information Technology. SimX shall provide to Customer a current, accurate, and completed Voluntary Product Accessibility Template to demonstrate compliance with the federal Section 508 standards.

	1. General Information.
	2. SAAS Service and On-Prem Software.
	3. SimX Support and On-Site Implementation and Training Services.
	4. SimX Custom Scenario Development Services
	5. SimX Marketplace Scenarios
	6. Hardware Products Supply.
	7. Signature Approval.
	1. General. Subject to Customer’s payment of the applicable Fees, SimX will provide Support Services described in this Exhibit B to Customer during the Subscription Term, commencing upon the Customer Order Effective Date for the Customer Order under w...
	2. Definitions. The following additional defined terms are used in this Exhibit B. Capitalized terms used in this Exhibit B and not otherwise defined have the meanings set forth in the body of the Agreement.
	2.1 “Advanced Support Services” means First Level Support and Second Level Support services.
	2.2  “Availability Percentage,” with respect to the SAAS Service, means the amount of time measured in minutes that the SAAS Service could be available during Business Hours divided by the difference between such potential availability less the Downtime.
	2.3 “Business Hours” means Monday through Friday from 9AM to 5PM Pacific Time, excluding U.S. Federal Holidays.
	2.4 “Downtime” means the amount of time, measured in minutes during Business Hours, in a given month that the Services are not available other than Non-SimX Downtime. For avoidance of doubt, Errors may exist does not mean that the SAAS Service is not ...
	2.5 “Error” means a reproducible defect or combination of defects in the SAAS Service or On-Prem Software that result in a failure of the SAAS Service or On-Prem Software, when used in accordance with the Documentation, to function substantially in ac...
	(a) Severity 1: The Error renders the SAAS Service or On-Prem Software inoperative or causes a complete failure of the SAAS Service.
	(b) Severity 2: The Error materially affects the performance of the SAAS Service or On-Prem Software, or materially restricts Customer’s use of the SAAS Service or On-Prem Software (for example, important SAAS Service or On-Prem Software features are ...
	(c) Severity 3: The Error causes only a minor impact on Customer’s use of the SAAS Service or On-Prem Software.
	(d) Severity 4: Although an Error exists, it does not impact the operation of the SAAS Service or On-Prem Software. The Error causes minor inconveniences such as cosmetic problems or Documentation inaccuracies.

	2.6 “Error Correction” means either: (a) an Update that corrects an Error; or (b) a procedure or routine that, when observed in the regular operation of the SAAS Service or On-Prem Software, eliminates the practical adverse effect of an Error on Custo...
	2.7 “First Level Support” means responding to and solving basic end user problems relating to the SAAS Service, On-Prem Software or Documentation. First Level Support includes the following:
	2.8 “Non-SimX Downtime” means all periods of time during which the SAAS Service is not available due to any reason other than an Error, including periods during which the SAAS Service is not available due to (a) scheduled maintenance or downtime; (b) ...
	2.9 “Second Level Support” means responding to incidents that are not resolved under First Level Support and, if applicable, resolving Errors that give rise to such incidents.
	2.10 “Customer Technical Contact(s)“ has the meaning set forth in the applicable Customer Order Form.

	3. Support Responsibility
	3.1 Option One – Email Support. SimX will provide email and internet-based First Level Support and Second Level Support to Permitted Users. When a Permitted User submits a report request, SimX will make commercially reasonable efforts to respond in a ...
	3.2 Option Two – Phone Support. In addition to the support services provided in Tier One above, SimX will provide phone-based support during Business Hours for up to that number of Customer Technical Contacts set forth in the applicable Customer Order...
	3.3 Option Three – Remote Training. SimX will perform that number of virtual training sessions with Customer Personnel as indicated on the Customer Order Form to assist Customer Personnel with the setup and operation of the Hardware and/or Software or...
	3.4 Option Four – In-Person Installation and Training. SimX will perform that number of on-site implementation and training services for Customer to assist in the setup, installation, and operation of the Hardware and/or Software ordered by Customer f...
	3.5 Additional Emergency On-Site Support Services. Customer may, from time to time, request emergency on-site support from SimX, beyond the support described above. SimX will use commercially reasonable efforts to provide such emergency on-site suppor...

	4. Customer Responsibilities.
	4.1 Error Reporting. Customer will report to SimX all Errors experienced by Customer. Each such Error report will include sufficient information to enable SimX to reproduce and verify the Error. SimX will acknowledge each such reported Error via telep...
	4.2 On-Site Support Services. Customer is responsible for ensuring that SimX personnel will have sufficient access to Customer facilities, personnel, and equipment necessary to perform any services, and that any necessary Hardware not provided by SimX...

	5. Updates. SimX will provide Customer with all Updates as and when SimX makes such Updates generally available to its end user customers receiving maintenance and support services from SimX. Customer acknowledges and agrees that, except as otherwise ...
	6. Service Limitations. Notwithstanding anything to the contrary stated in the Agreement, SimX is not obligated to provide Support Services if the problem or incident at issue resulted from any of the following: (a) modification of or damage to the So...
	7. Customer Responsibilities. Customer will promptly implement all Error Corrections and other Updates furnished by SimX, and will cooperate with and assist SimX in the provision of the Support Services, including providing all Cooperation reasonably ...
	1. General. Subject to the terms set forth in the applicable Customer Order, Statement of Work, and this Exhibit C, SimX will use reasonable efforts to supply the Hardware Products to Customer in accordance with the provisions of this Exhibit C.
	2. Definitions. The following additional defined terms are used in this Exhibit C. Capitalized terms used in this Exhibit C and not otherwise defined have the meanings set forth in the body of the Agreement.
	2.1 “Hardware Products” means the third-party equipment and other hardware products set forth in a Customer Order.
	2.2 “Purchase Price” means the price set forth in a Customer Order for Hardware Products.
	2.3 “Manufacturer” means the third-party manufacturer of the Hardware Products.

	3. Ordering. All orders for Hardware Products shall be made by written purchase order. All purchase orders will reference the Contract Order Form to which this Exhibit C is attached. No order shall be binding upon SimX until accepted by SimX in writin...
	4. Shipping and Expenses. Except as otherwise set forth in the applicable Customer Order, Customer will pay in addition to the Fees, (a) shipping charges (for destinations located outside the continental United Sates), including packing, delivery, and...
	5. Price. Purchase prices of Hardware Products as of the date of the Customer Order to which this Exhibit C is attached are as set forth in the applicable Customer Order (“Purchase Price(s)”). Purchase Prices may be changed effective upon notice to Cu...
	6. Payment. Customer will pay to SimX the Purchase Price for Hardware Products ordered by Customer in U.S. dollars no later than thirty (30) days after the date of SimX’s invoice for such Hardware Products.
	7. DISCLAIMER OF WARRANTIES. ALL HARDWARE IS PROVIDED “AS IS” AND “AS AVAILABLE” BY SIMX. SIMX DOES NOT MAKE ANY REPRESENTATIONS OR WARRANTIES OR CONDITIONS OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING ANY WARRANTIES OF MERCHANTABILITY, FITNESS ...
	1. Distribution Right. Customer hereby grants to SimX the worldwide, perpetual, irrevocable, non-terminable right and license to copy and distribute (directly or indirectly through multiple tiers) all or any portion of the Custom Scenarios through any...
	2. Reporting. Each calendar quarter by the end of such calendar quarter, SimX will report to Customer the amounts that SimX received in payment for access to the Custom Scenarios provided by SimX to SimX end customers in the prior calendar quarter, to...
	3. Election; Credit or Payment. If Customer’s election is not specified in a Customer Order, Customer will notify SimX in writing of its election either to obtain an Earned Credit (in the amounts set forth below), or obtain the cash value of the Earni...
	(a) Earned Credit Election: if Customer’s election to obtain an Earned Credit is received within 60 calendar days of the date of the Earnings Report to obtain an Earned Credit (as defined below), Customer may elect to obtain a credit in an amount equa...
	(b) Cash Value: Customer may elect, by written notice provided to SimX within 60 calendar days of the date of an Earnings Report, to receive in lieu of the Earned Credit, a payment in an amount equal to the cash value of the Earnings, which will be pa...

	1. Definitions.
	1.1 “Case Content” means text, images, audio, video, audio-video, data and other information in any form or media integrated into a Licensed Scenario.
	1.2 “Licensed Scenario” means an exercise module for educational and training purposes specified in a Customer order placed through the SimX Marketplace, including the Software and Case Content made available to Customer as part of such module and any...
	1.3 “Permitted User” shall have the meaning set forth in the SLSA, or if not defined in the SLSA, then (a) any student, trainee, employee or independent contractor of Customer or (b) non-employee physicians or other medical professionals or trainees, ...
	1.4 “SimX Marketplace” means the online site, direct sales representative(s), distributor sales, and other channels through which Licensed Scenarios can be ordered.

	2. SLSA; Rights and Licenses.
	2.1 Limited License Grant and Scope. Subject to the terms and conditions of the SLSA and this Agreement, Customer’s rights and licenses under the SLSA extend to the Licensed Scenarios to the same extent that they extend to Scenarios licensed under the...
	2.2 No Support.  Notwithstanding anything to the contrary stated in the SLSA, SimX has no obligation to provide support, maintenance, Updates or other new versions of Licensed Scenarios under this Agreement or the SLSA. If Updates or new versions of L...

	3. Case Content; Decision-making. Customer acknowledges that, as between SimX and Customer, all Case Content including educational material, medical case study distinctions, and diagnostic decision-making assessment criteria are Customer’s responsibil...
	4. Termination. This Agreement is effective until the earlier of: (i) expiration or termination of the SLSA, or (ii) termination of this Agreement by SimX.  SimX may terminate this Agreement at any time by written notice if Customer breaches any of th...
	5. Disclaimer of Warranties. THE LICENSED SCENARIOS, DOCUMENTATION, AND ANY OTHER PRODUCTS, COMPONENTS OR SERVICES PROVIDED UNDER THIS AGREEMENT ARE PROVIDED “AS IS” WITH NO WARRANTIES OR CONDITIONS WHATSOEVER, EXPRESS OR IMPLIED. TO THE FULL EXTENT P...
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